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CENTRAL ADMINISTRATIVE TRIBUNAL,
ALLAHABAD BENCH, ALLAHABAD,

‘ Dated: Allahabad, This The 04th day of May, 2000

Coram: Hon'ble Mr, S, Dayal, A M, 4-

Hon'ble Mr, Rafiq Uddin, J.M, ]
1
Original Application No, 1416 of 1092, "
‘ Along with 5‘
Originzl Application No, 1415 of 1992, [‘
0,4, 1416/
1. I.P, Mishra, ‘

son of Sri G,N, Mishra,
General Manager,
Ordnance P#rachuteFactory,

‘ Kanpur.

2' K'P' Singh,
son of Sri Naunihal Singh,
Addl, General Manager,
Ordnance Ecuipment Factory,
Kanpur

3. A.K, Rastogi,
son of Sri B,P, Rastogi,
* Addl, General Manager,
2 Ordnance Factory,
% Kanpllr-

4., Clpl Agarwal,
son of Late Dr, S"'Li GuPta!
Addl, General Manager, * m=
Small Arms Factory, '
Kanpur,
Sie G, Krdshnamoarthyat L oL s
__L': r -

%ﬂdl Gen%:a{‘i Manag
Yrdnance Factory,
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of Defence, Production and Supply, New Delhi,

2, Union Public Service Commission, New Delhi through
its Secretary,

3. Appointment Committee of Cabinet through its
Secretary, Establishment Of fice, North Block ]
New Delhi,

4, The Chairman,
Ordnance Factory Board,
10-, Auckland Road,
Calcutta,

5. Sri F K, Mishra, at present posted as Deputy
Director General; Ordnance Factory Board,
Calcutta,

6, Shri A,K, Lamba, Addl, General Manager,
F High Explosives Factory, Kirkee, Pune,

7. Shri P.S, Sodhi at present posted as Deputy o
Director General, Ordnance Factory Board, 1C-A,
Auck land Road, Calcutta.

. . . Respondents.

Counsel for the r=spandents: Sri Ashok Mohiley, Adv, |

oy N Sri Sudhir quma i ’ Aﬁyq}# H ]
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at present posted as Ad-l. General Manager, 1"

Vigyan Shankar son of Shri Virendra Agnihotri
Ordnance Factory, Kanpur. K

Counsel for the applicant
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b 4, The Chairman,

Ordnance Factory,Board,
10-A, Auckland Road,

Calcutta, :
5. Shri P,K, Mishra, at present posted as ’

Deputy Director General, Ordnance Factory Board,

Calcutta, 10-A, Auckland Road, Calcutta, I
6. Sri A,K, Lamba, Addl, Gen=ral Mamager, = ‘,

High Explosives Factory, Kirkee, Pune.

.. ..Bespondents,

Counsel for the respondents: Sri Ashok Mohiley, Adv, and
Sri Sudhir Agarawal, Adv. |

A __ORDER __ (Open Court)
(By Hon'ble Mr, S,Dayal, Member (A).

These are two O,As, which have been heard together
because they relate to the same promotion and has the
same set of facts and identical reliefs. The relief

asked for in O.A, 1416/92 which was taken as the leading ‘f

case areaas follows:-

(a) That the Hon'ple Tribunal be pleased to set aside
the promotion and placement of respondents No, 5

- .

6 and 7 namely Sri P.S.Sodhi, Sri P.K, Mishra
and Sri A,K, Lamba and also set aside ﬂ;g

order dated 1,10,91 to this axt&&%., . =
—'I"" : |""
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The reliefs asked for in O,A, 1415 of 1992 are as follows:-
(a) That the Hon'ble Tribunal be pleased to set aside the
promot ion of respondents No.5 and 6 namely Shri P.K,
Mishra and Shri A ,K, Lamba and also set aside the
promot ion order dated 1,10,1991 to this extent,

(Annexure-l).

-

(b) That the Hon'ble Tribunal bs pleased to s2t aside
the order dated 5,9.%2 which is a2 non-speaking order
and issued without application of mind.

(¢c) The Hon'ble Tribunal be pleased to issue any other
order or direction as it may deem proper in the
circumstances of the case.

(d) Award the cost of this patition to the petitioner,

p————

2 The O.A, 1415 of 1992 has been filed separately

because of the sole reason that the applicant was junior

to respondent No,7 in the seniority list., The applicants
in O.A, 1416 &f 1992 belong to years 194, 1963, 193,
1964, 1964 and 1963 batch of Indian Ordnance Factories

T Services respectively. The applicant in 0.A 1415 of qu
= belongs to 1967 batch of Indian Ordnance Service, In .

rf Sy ey

order to improve the prospects . of promotion of ofars

R

‘.t

in Group-A szrvice a proposal for cadre re-structurmg

mooted and approved in May 1990 leaving l'?l vacal:::iﬂ‘s q
12 <

S.A.G/ Additional General Manager / Jr._; Dire ector ‘Geneml,

. —.-"- s = _‘:r-_- -__ r__"': -
These vacancies thus rel ';_"ar o the < 1 090=9l ,
*-
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had not compleated two years sarvice in the s=lect ion
Grade of Junior Administrative Grade, were not only
promoted but were put above the applicants who were far
senior to them along with one Shri P.S, Sodhi who though

eligible was junior to the applicants. It has been suggeged |
by the applicants that Shri Lamba and Shri Mishra were . ]
retained in the field Gun Factory, Kanpur for about 7 to *

8 years and Shri Sodhi was in Gun Carriage Factory for "
26 years and their retention and their Grading suggests

that they have been favoured, The applicants have challenged tl
that there was nothing outstanding in the parformance of F
the 3/2 respondents, It has also been said that in case |
of Shri A K, Lamba the D.,P.C, considered five only confi- -‘
dential report in the Grade of J‘.A*aﬁ'and 3 and in the

\
Grade of S.T.S. in the case of Shri K.P.Mishra six A.C.Rs.

were in the Grade of J.A.G, and two in the drade of S.T.S
in the case of applicants six A,C.R, were consideredin
two ; B
the Grade J.A.S5.G. (functional) and x®» in the Grade of
comparison -
3,A.G, Thus there was un-ccoual epxpxisien. It is also

suggested that 171 posts should have bean filled by

preparing ysarwise panel, §o that the zone of consideration
was not very large the applicants meRk have ment ioned tha
the Ministry of Defence by order dated:29.5.91 while approvin, “

cadre review sanctioned 161 additional posts of SA. G. :and

simultdneously abolished 109 posts of J .&ﬁ,ﬁ#-' (Fq _
in which Grade the apfplﬁpaﬂn‘h h_a.mae:h. | JJ‘”Y ted on 29 r*i"

-!—'_l' 1

ntat ions

The applicants made re

session to .._.f. > ros
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The lsarn=d counsz1 for the applicants submitted a |

r brisf statement of facts on the basis of which he l

2dwvanced his arguments, I

F

A Tha contantion of learned counsel for the ¥

arplicants is that the applicants in the two O.As,
ware 3t serisl Nos, 11, 33, 34, 38, 54, 56 in the

list of Junior Administrative Grade while the three

— ——

respondemts were at serial No, 27,126 and 154 in the

1ist of J,A .G, Officers. Thus the over all rank /

L =

zccording to ths learned counsel fﬂl? the applicants

—_————

s — =

works cut of 212, 240 and 113 respe'ctively. The

learmned counsel for the applicants contends that such .‘

(

supersassion is clearly arbitrary, He has in this

connection relied upon the judament in the case of
: Meral@ Gandhi Vs. Union of India 1978, A.I,R, 1978 SC,
£24 in which it has been held that when an act is

arbitrary, it is violative of Article 149&%@:::;%“
e _ “tstien According to this judgment has to be right,

—  3Just and fair and not arbitrary fanciful or .

This contention of learned co-.msel for the appliqafﬂ'}._?

has bee=n contssted by the learned counsel for ‘l:ha-g.yu
respondents who have urgad that the order of promot: ,?

.. was strictly in cmﬂmity m‘l‘t h the f‘ﬁu"‘* act ff:&” issued
by the Gwetmiu F level 1 level 2

Ca -‘ e "&.“"-‘ - ih ].,___._____._.-_ : 3 B T a i
‘ii"fﬂ :!Q"\: r‘-l'_.:'-".‘.:'.':! i i ."LI .
II,__ '- . W e F— AT

Ll ] ) .
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applicants 1is that since the grading given to the

—— et

I"’ three respondents of nutstanding' category adversely
affected the prospects of promotion of the applicants, |
it should have been communicated to the applicants '
before it was acted upon so that the applicants had
fair opportunity of matching the performance and
compete in the selection ©ofh an equal footing. In making
this contention the learned counsel for the applicants

e F

relied wupon Wdai Krishna Vs, Union of India O,A,
No, 1837 of 1994 decided on 17.,8.95 by a Division Bench
of Allahabad Central Administrative Tribunal, The

i E—
[
i

learned counsel has relied on the following excepts in

para 7 and para 8 of the order,

E " To sum up any entry which adversely affects the
interast of aperson is adverse. The remarks
'Good' and 'Average' in the context of the
recruitment of benchmark qgrade 'Very Good' for
promotion to Junior Administrative Grade and
above will adversely affect the promotion of %
an officer who has not earned memark 'Very Good '

"In this view of the matter, we are inclined to
agree that a 'Good' or 'Adverse' grading in
the A.C.R., though not pesrse adverse would ; 13
assume the character of adverse remarks in the i ¢
context of the reguirement of 'Very Good' Bench |
Mark to qua 1ify for ampane lm'eht?- :fﬁf prmﬁ L A




The learned counsel for the applicant has also reiied
on C,A, 125 of 1993 Sri Bhaktadas Roy VsUn:lmef
India and others decided on 18.2,93

0.A, 1416‘92
along with O,A. 1415/,
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grading 1is crucial to the officer 's prospects

it becomes fatal and affords an opportunity to
settle personal scores by the Reporting or the
Reviewing Officer simply writing ‘'good' in the

final grading instead of 'Wery good'. It is contended
that if 'good' is not good enough for promotion
purposes, it is the duty of the CBDT andGovernment

to ewven treat the good remarks as adverse

and conyey it to the applicant. The applicant

hare is indirectly challenging the very sg¢stem |
of grading officers as 'gg@od' or 'Very good' because f
by simpls classification and pigeon holding of

an officer into the cateqory 'qood' eliminates

him from the empanelment and it is claimed that
withholding of a promotion is form of penalty

and without oiving an opportunity to the

officer to rebut his classification as'good’,
principle of natural justice are wviolated. This

line of argument is not without some force.

But here is a3 case wherein though the performance
is good, it does not take him to reach the level j.-
where he could be considered for promotion, \
Thus this gradation has a negative effect on r'
his service and therefore , could be regarded
as advarse in so far as his case faces a
bar at the threshold itself for promotion,* {4

el ey
" The applicant relies upm the,, j nahm . of C.A.T.
Jabalpur Bench in B,ﬁ' o ,:w L ;}., in J tfl“w Kishore
GMI Vs. Eﬁiﬂf" lblg ‘:ﬁ*'f_‘l "1-.(:. ""*Fl
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being considered for promotion, These submissions were
}.,' accepted by the Tribunal as having some force. The |
Tribunal further held that in view of the decision of i'
the Supreme Court in the case of Gurudial Singh Fijji !
the non communicated remarks had to be ignored and there-
after gave the directions for constituting the review
D.P.C. We find that it would be necessary to direct the
respondents to constitute the review D.P,C. and give
further dirsctions that theremarks for the year 1988-89

and 1989-90 be Ignored.

The learned counsel for the applicant has relied on the judgment
of Delhi High Court in Sri Gurmohan Singh vs. Union of India |

and others,
_L " It is therefore proper that whenever a report is
either adverse to the public servant or, even though
nat strictly adverse, but may be construed as
expressing any view with regard to the work or coaduct_ i
of the of ficer which may perhaps prejudicially '
affect his chances of promotion or future prospects
that it is communicated to the Public Sexfvant so
that he could either make an effort to improve
or if he is aggrieved by it, to make a representation
sy against it,That is the reason for the rule as well
~instructions which are almost of universal applica-
tions that in all cases in which adverse reports are
made arainst a public servant, they should be |
communicated to the officer so that he is able to make
a representation against ‘it It is unnecessary to
decide the question as to the particular mhs’f ar ,
dnstructiond that would gnv,agn tilg, - pet: it ioner ¢ ., /
the requirement of d:l,se?*h"’”" of an ady T‘*{“‘ remark |
as a canc!itim ﬂf’ ' 3‘?{@ 'Lﬂf‘ into consideration can
ihar:dl!( be ahﬁ’ leng 'ﬂ in terms of any rul
{ ~ any m:
e l .F

?‘:t’ H» anm ‘p"'a"?n anba Nandgave

?‘." %*[ € «" for the applicar
--.h.ui-' e S T

T B P i R g e T i b, [ Fe » r
| L l,a N The remark ° udge

)
|
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|

N\ should be treated as advers
| J.",_- bl n e, o P e R Ened s Sy Bt~

g\l

_fl' |\‘___.'|.
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}»’ h3s no relevance in this case, this judgment is not '1;
&

r2 layant in the prese nt OA, |

The learned counsel for the applicant has relied on
G. Chenkamalam Vs, Union of India and others (1998) 37

A.T.C. 34, This order of the Tribunal relies on

the Jazbalpur Bench judgment of Bhakt Roy Vs, Union

Of Indiz (Supra) Udai Krishna Vs, Union of India (Supra)
U.P, Jal Nigam Vs. Prabhat Chandra Jain (19%) 33 A.T.C.
217 (S.C.) the following except has been emphasised

* In the Tribunzl rulings referred to earlier |
the Tribunal has tended to take the dictionary |
me2aning of the word ‘adverse' to arrive at the
conclusion zbout the adverse nature of the entry,

—“ The communication of the adverse remarks is by way 1
of the common law of principle of natural justice "
only and has basically the specific purpose of ]
enabling the qovernment servant concerned to )
corract the defects as noticed or to seek
reassessment on the question of perceived
shortcoming.

5. The common ratio in all such judgments cited

e

befors us isthat in some cases even a grading which
was not otherwise in common par lance taken as adversé

bacomes adverse and such situations arise when the
!
banch mark for mmotionbecoms very good and the gon

i K] 1
mb 2R3 gi_':‘- .
*

e B

of a grading of good which makes him | ,;_‘_i

promotion, The case before qs «wa ‘an:official
included in thnpam;l ;r$1|‘5 oo

off icials wlm had




O.A, 1215/
zlong with @eOA 1215/

-]l

grading and communicstion of adverse remarks envisages

that the adverse remarks are to be communicated to the
person whose annual confidential report contains the
adverse remarks. The suggestion that the remarks given to
others which ars less than the best should be traated

as 2adverse because they ars likely to interfars in his

carear at some stage is an idez which to us does

not appear to be workable and practicable., It would goon
box

pendopas/by wav of rapressntationswhich wopld he never
ending and would delay promotidns of officials hence this

contention of the learned counsal for the applicant is

not accepted.

7. The acplicanmt has citzd to rely upen the
case of U,P, Jal Nigam and others Vs.Frabhat Chandra Jain

andothers J.T. (19%6)(1) S.C. 641. Theissue in this .'
i

case was that if there is 3 fall in grading, the
;':easorrs for such fall should be recorded and the
concerned official be informed and the change in the ’
form of a advice . The ratio is clesar but the gm-

ralisf s il
lity to this case to the jasis i the case before us

D.P.C. regarding the bench mark achieved by

-r1 -
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remain, The fact that there were only three |
officers outstanding in a lot of 171 candidates

also does not take away the correctness of grading

of the officials who were considered for promotion to
Senior Administrative Grade. The learned counsel
for the applicant seeks to demolish the foundation

presses
and pregx that superstructure be allowed to stand.

This is something which can not be accepted as it
is clearly illogical, Thers are two gradings

involved in this case. The first is the annual

 — _— e =

grading given to an officer whose performance is
assessed by the reporting reviewing and accepting
authorities and the second is over all grading

arrived at by the departmental promotion committee

after assessing candidate's performance. As regards

the first, the grading is to be communicated to the
officer to whom it is given in case the grading
is adverse. Communicat ion of a grade which can not
come in the category of adverse is outside the
purview of Dbrder relating to cmﬁé-daﬂﬁal reports,
Aﬁ? gdsover all grading arrived at by ;‘!:-',ﬁe

Departmental Promotion Committee the same ca T@]
S s &

1

.F.
communicated to the official at a.l:.l m[“: 1 on
result in promotion or otherwise of the persons

£

9.

“31_150 caﬂt n
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‘EQ ot ',3’*',.-:.?7-?

4 cnallango to the o
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comrtaatian of the aprlicants that the grading of
mristamdimg shosld =0t be acceptad while the
zx3dings ©of wvarv coad z=nd belom be accepted. This
iz = "m?:;:t;m which can not be amggctidaﬁgver all

F#e craiings remsin or #¥#® oo lock sitmepwx barrel

. affected.
Im wibich cass the entire sslection gots affseky We

z2® ool cressme tThat the gradings upto very good were
vivea Im 3 procer mamer whils the grading of outstanding :
wer2 o3yam by =xarcise of favouritism, The annual I~
rradimos 23 = metter of fact are again considered
Bv Ceceriment=] Promoction Committee and it arrives
=T ow=r 211 cradings 3ftsr taking into account not 1
e=ly the confideanti=l reports but other factors {
ingclodimg the cepestion of punishment in departmental 4
crecesdimcs atc. %

10. Tm=  I==rn=d counssl for the applicant has |
comtemds3 that the respondent No.5 and & were uiBeligible
far Deimg comsidarad for selection in the Senit_lr

idmimisirsiiye Grads., It is the contention of the
Izzrmed comms=]l for the applicant that even on .

2 .7.90 ssparste list of Junior inistrative Grade

existed for sslection and ordinary grades.: &?*cﬁﬂﬁb_li
. kA ?_ ‘

o

A
‘?’ "‘\_'JT* I"‘ "T‘.} at '-Ls“'”'

- Aguat

S22 0, Qchtedsﬁpaynlesl 87 was amended

-
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Jenior Administrative Selection Grade in terms of |

= recruitment rules for Indian Ordnance Factoriss |

(hn
LY

rvics 2s on 1.,6.90, We find from Annexure-l1 to C.A,

—— T e ———— r
"

£ilsd om bshalf of respondent No,5 that S,R.,0, 9 E
w2s published in Gazetle and promulgated pules
which were c¢2llaed Civilians in Defence Service
(Fevisad pay) Amendment Rules 1987, This S.R.O0. was
toblished In Gazette  of March 20, 1987. At serial
Wo,3C the two sczles of Senior Administrative Grade |
Izy=2]l Z 2nd Senior Administrative Grade level 1 haye t
==

-
T —

mergad and given the scale of B. 5900-200-6700. |

Thus om 2C.3,.87 the Szpior Administrative Grades
Izsy2l I 2n3d lay=21l1 2 ceased to exist and became |

only one Ssnior Administrative Grade, The respondent

¥o. 5 mas furnished a copy of O.M. No, 7(8)/87/D(FY-1) |
S3%24 7% 5 o0 whiich is the order of the Ministry of

s

Jzfance creating 242 new posts including 161 of
S=nior Administrative Grade by abolishing 109

- — e

costs of functional Selection Grade, 28 posts of

sznior tims sczle and 105 posts of junior time scale.
2o This *anexurs to the supplementary counter reply

of rsspondent no.5 shows that the functional Selection

grads cdased to exist on 29.,5,90., Thus the situation

°f 29.5.90 was thet there was a single Sendor Adminis-
trstive Grade and 2 Single Junior Administrative
Grade. The learned counse n

'
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could be promoted to Senior Administrative Grade
level 1, His contention is that these rules were
current on 1,6,90 and are therefore applicable in
case of promotions to Senior Administrative Grade,
In this case, however, Departmental Promotion
Committee for filling 171 posts of S.,A.G, arade
was held in February 19l and the promotion orders
were issued on 1,10,91 i,e, later than the dates
given above, The existence and applicability of

recruitment rules meant for the posts which hagh

ceased to exist can not be accepted. The leapned

counsel for the respondents has brought to ouy
notice the order of Bombay Bench in O,A, 254 of
1992 relating to this very selection between
M.P, Gupta Vs. Secretary, Ministry of Defence,
Department of Defence Production and others. In

this case the applicant had challenged the .selection
on the ground that his juniors have been promoted
and he was superseded. He had claimed that most of
promoties did not have sufficient eligibility
for the purpose of promotion, This was raised on
the basis that the recruitment rules of 1972 were
applicable. The Bombay Bench of this Tribuna
examined the issue of applicability '
rules 197 ard had arrived at the findin

s

not applicable becauss

rules ware

provision for the post of Senior
P Ef N " (s - -' - _‘ . .I J *;1\ 2 e e
since the grading was not envoket

ey -

:
ey (Rt e e O e e Y sy e
rr'-u‘ielsr i ™o a } -1',1']-',. Thea H
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Medical Subordinate | |
and provimclald / Service 2 wer> marged and the Government

did not provide any rew rules for the merged cadre.
The Supreme Court observed that the old rules of 1945
could not be made applicable to the new cadre which

was brought into force by merger of two cadres.

1 e The learned counsel for the applicants has -
urged tha® the judgment of Central Agministrative

Tr ibunal Bombay in M,P,Gupta's case (Supra ) should
be considered as per-incurium because it ignored the
fact that the service. was not merged but only two
scales were merged. We have considered this contention

of learned counsel for the applicant but we are unable

to convince ourselyves that the cadre of Senior

Administrative Grade level 2 and level 1 remained at

are
the time of selection., We /also unable to convince

ourselves that the cadres of Junior Administrative
selection grade and Junior Administrative Grade ;

existed at the time of impugned selection to Senior
Administrate Grade. Since the cadres had ceased to

-

exist by virtue of merger/abolition of posts the
applicability of recruitment rules of 1972 had aﬁlso

ceased to valid as per selection to Seni.on A@injsﬁ ﬂﬁ@"i T‘*

A i ﬁ '+. F
Grade was concerned, Hence we can l;'L _‘:,,.QEL- H

recruitment rules 1972 were to t .-; ’?Wté wed  in rﬁ; ing

k] kL

selection to the pOSt O‘E L'E' Ser ?;I{a}_?-';.’ \dmidistrative Grad
4"

2 Ly 12, The respond 1,-,- s have shown

r'-l'

pr.gmﬂt ions ‘ta n. h*;:

-




0.A. 1416/9.
along with 0.A, l4l5/92

) I g
suggestions of the Government in Departments of —-ﬁ
Personnel andTraining OM, No, 14017/87-EST (RR) dat ed ﬁ

8.5.87 in which the Government had communicated

that it was decided that eligibility of service for
promotion from J.,A. Grade level to Senior Adminis-
trative Grade Level ( Merged) Scale was to be 8 years

reqular service in the Grade including service if

any in the non functional selection grade or 17 years

reqular service in Group A posts out of which four

yvears reqgular service should be in Junior Adminis-

trative grade. It is true that this O,M, had
suggested that the departments should take consequen-
tial steps to amend the recruitment rules and the
recruitment rules for Indian Ordnance Factories
Service Rules have not yet been notified but
promotions made on the basis of the decision of

the Government communicated vide O.M, dated 8.5,87
can not be brought into cuestion because the respon-
demts have applied the executive instructions

in a situation where the recruitment rules to

Indian Ordnance Factories Serv:lce. had ceased be
applicable on account of re-structure of the

I

service due to amalgamation of ga__.y“ 51:3'53 ’ﬁ“

) it
Senior Administrative Grade and d ,_,J on of posts
of Junior Administrative .gaul ction Grade, We, therefore
do not consider tha’ti he ?’,‘T*‘”n“-‘*,“"‘-

applications can ba!a lowed. The O




