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Original dpplication No. 1 of 1992.

Hon 'ble Mr. T .L. Verma, JM
Hon 'ble Mr. D.S,. Baweja, AM

"

Om pal Singh, S/o Murari Singh,
Rio che ck Gobar dha n , P.O. Nehtor,
Dist. Bijnore.

• • • • • • AppIi Cd nt •

C/A Sri H.C. saxena

Versus

1. Union of India, Department of Post,
M/o Post and Te le-communicot.ion, Government
of India, New Delhi.

2. Post Master General, U.P., Lucknow.

3. Superintendent of Post Offices, ijnore.

4. Assistant Superintendent of post Offices,
Dhampur, Sub Division, Dist. Bijnore.

5.; Arvind Kumar, S/o Nevb?,har Singh,
Moh. Nodha, Nehtaur, Dist. Bijnore •

•••••• Respondent.s.

C/R Sri S.C. Tripathi

Hon'tle Mr. D.S. Baweja, AM

This application has been filed seeking

the quashing of the order dated 29.4.91 whereby the

appointment of the applicant made videJetter dated
r-

31.1.91 has been cance lIed dnd respondent No. r;;
appointed in his place.

2. The judgement in this application was

delivered on 18.5.93. Thereafter the respondent No.5,

She Arvind Kumar filed a Misc. application 1234/1993
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with a prayer to set aside the order dated 18.5.93 on the

ground that the same has been passed as ex -parte as

neither he had been served with a notice nor was aware of

the ver i ous det es fixed. This a pp Lt ce t Lon was allowed,

vide order dated 13.9.94 setting aside the order dated 18.5.

93. The application was restored to the original registra_

tion number. The matter was therefore reheard after giving

opportunity to the respondent No.5.

The facts of the case advanced by the

applicant are as follows. The applicant was appointed as

Extra Depert merrta 1 Mai 1 ~eon (BJl\PM) at Branch post Off ice

Sikri Bejur q vide order dated 3.1.91 by the respondent No.

4 (Assistant Superintendent of Post Oft ices, Dharnpur,
)

Sub Division, District Bijnore. He took over the charge

on 10.1.91• However vide order catee 29.4.91 issued at the

instance of the respondent No.3 Superintendent post Offices
"Bijnore, his appointment has been cancelled and in his

p Le ce respondent No. 5 Sri Arvi. nd Kumar has :teen appointed.

"The epp Li cant mede a r epresentati on dat ed 1.5.91 agai nst

the same but did not get any reply. Being aggrieved, this

application has been filed on 1.9.92. The applicant has

assailed the cancellation of the appointment as being

arbitrary and not in accordance with the rules.

4. The respondents have contewted the appli-

cet i on through counter reply. The facts with regard to

appointment, cancellation of the same e nd the appointment

of the r es ponderrt No.5 in place of the applicant have been

admitted. For cancellation of theC{:lpointment of the

apolicdnt, it is submitteo that on d complaint made by

Sh. Arvind KIlmar (Responderrt No.5) the appointment of the
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applicant WaS reviewed by SUperintendent post Offices

Bdjno r e , I\It was found that She Arvind Kumar had higher
w!1£., ~

merit 297 marks in the High School Examination as compared
~

with 245 marks of the applicant. As per Rule 2 of

Section III of service Rules for EDAgents t with minimum

qualification of 8th standards pass the candidate with
. /

higher merit, in High School was to l.e given preference.

In view of this, respondent No.5 was wrongly ignored~

the appointment of the ~pplicant was irregular and the

same was required to be cancelled. The impugned order

is therefore perfectly legal. It is admitt.ed tha~ the

then Assistant Superintenoent of post Offices Bijnore

was due to retire on 30.4.91 but the allegations of,,~
illegal gratification ca§u bids are baseless. In view

of these facts, the application is misconceived and

deserves to be quashea.

:>. Tge respondent No. 5, S~~ Arvind Kumar

has also filed the counter reply. In addition to the

ground of higher merit of the respondent No.5, he has

submitted that the applicant was also ineligible for

appointment as he did not meet with the residential

requirement. The applicant was neither resident of

village Sikari Bajurg. or Quasl:a NahtCiur~ or any

of the villages which come within the Post Office J.. L
fi"(,T.Vlf:h.c.e

Sikari Bujurg. He has also furher submitted that~-
~e to schedule caste candidates can only be given in

order to achieve the required percentage for ~ reser-

uation. In Dhampur Sub Division more than 30 per cent
./

post of ED Mail peons are a Ir ee dy filled by the s cnedu Iec

caste category against 17 percent laid down and as such

no preference was required tobe given to the applicant

being a scheduled caste candidate.
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6. The applicdnt has filed the .r e j oi nde r

reply only for the counter reply of the official respon-

dents. WhiIe reiterating the gr ounds taken in the

original application, it is contended that the applicant
&;

being s chedu led cast e ca ndddat e was ent it led pref erence

as per the extant rules and dS such there was nothing

irregular about his appointment.

• ~e have heard s n, H.C. Saxena learned

counsel for the applicant,4CId Kume r L Sadhna Srivastavd

proxy to Sh , N.B. Singh the learned counsel of the ofti-

cLeI respondents and Sh. Veer Singh eouns e I for respondent

No.5. We have also given careful thought to the

mat eria 1 br ought on the re cor d.

8. Vide order dat ed 29.4.91 (A-III) the

appointment of the e pp Li.ce rrt has been cancelled and in

his pIa ce Sh. Arvi nd Kumar res poncerrt No. 5 has tee n

appointed. This action is st et ed to be taken on direction

from Superintendent of Post Of i ices Bijnore vide his

letter dated 25.4.91. No ne as ons for ce nce Ll.at Lon of the

appointment have been detailed in letter d~ted 29.4.91.

The official as well as privdte respondents hdve however

brought on record the letter cet.e d 25.4.91. In this

letter, the hi.qt.er authority on a comp-Ia Lrrt made by

respondent No.5 ha s found the appointment of the

applicant as irregular on two grounds, first being t ha t

he did not fulfil the requirement of residence and the

second being that the complainant (Re sporide rrt No.5) WdS

higher in merit with 297 marks in High School as compared

with 24," of the =r The official respondents
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in the counter reply for the appointment being irregular

have only advanced the reason of ignoring merit for ~e
tlAAy

appointment. The respondent No. -5 wft&- has raised the
IIM..e/ "

issue of residence.;. perhaps he has based 'bhis plea ~ed

on contents of the letter dat ed 25.4.91. The applicant

has av er r ed that he was resident of the village wit hin

the jurisdiction of the post @ffice. Ther eas no contro-
if/tv., (JvJ, h\ I~~hI'\. .

verting,. We therefore take that tnis was not the valid
"

ground. The respondents have not come out with any

details as to the basis on which the appointing authority

i.e. Assistant Superintendent Post Offices Dhempur Sub

Division decided in favour of the applicant. However

the appliCQint has averred that his selection was based

on the preference to be given to the scheduled caste

candidate if meeting with all the requirement in terms

of the extant instructions laid down for recruitment.

The respondent No.5 has also s t.ert ed so but countered

t hat no preference was ce Ll.ed for as the percentose of

scheduled caste candidates in t Ie Dh~mpur Division WaS

already more than 30 per cent dS eqa i nst 17 per cent laid

down. In the absence of any evermerrt s b'(f)the respondents
MI\.. i ~

in the counter •.ep Ly and,.<controvertingl'the averments in

the rejoinder, we take it that the applicant was selected

on preference being as scheduled caste candi dat e and

met with all the requirements of eligibility otherwise.

9. Keeping in view what is held aeove, we

will examine whether there was any irregularity in giving

preference to the applicant as per the extant rules. In

this connection, we refer to insturctions in SectionIII

"Method of :Recruitment" of Service Rules for Extra

Departmental staff.Q In para 7 it is laid down that
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Scheduled Caste/Scheduled Tribe candidates with the

minimum educotional qualificctions should be given

preference over the candidates belonging to the other

communities even if the latter are educavionally better

qualified provided the candidates belonging to the

scheduled caste/scheduled tribes are ~herwise eligible

for the post. We have stated earlier that the applicant

met with eligibility requirements otherwise. Thus in

terms of the instructions laid down in para 7, he .e·

applicdnt was entitled to get preference over the respon-

dent No.5 and the high merit of respondent No.5 was not

to be overriding cons ide rat Lon,

10. The other contention raised by the

respondent No.5 is with regard to existing percentage

of the scheduled caste candidates being 30 per cent as

against 17 per cent laid down and as such tne preference

to the applicant was not ce Ltec for. para 8 of the

Section III details with the Lnst nuct i.ons fir enforcement

of thepercentcl~es fixed for scheduled castes (SC)/

Scheduled Tribes (ST) candidates. These instructions

lay down that the representation of SC and 5T candidates

in the employment of ED staff s ould be at least kept to

the prescribed minimum limits as in the Group C & D

posts in the Department. It is also further clarified

that if SC or ST candidates are coming up for selection

by virtue of their length of service/merit, they Should

not be reverted from their service uncer the cover of the

pres cribed per cent ~es. Further it is 0 Lso stat ed that

by very nature of appointment of ED gents who are

supposed to Le Loce I residents employed for part time

work, it is impracticable to fill up the posts of

ED gents on point &ystem. These instructions clear ly

Cont d ••. 7 •••



..'"

AEvind.

••

:: 7 ....
~)(C~ ..f~

imply t het per cerrt aqe of the 5C 8. 5T cdndidates may~in

compliance with the instructions of giving of preference

as laid down in parafV. Further the respondent No.5 has
~Lr\l. ~

not spelled out t~ how £'AiiIoy SC candidates in the cadre

wer e appoint ed on t heir own merit. Ther ef ore the

argument that pe r cerrt ece of SC candicates was already

rno r e than 17 per cent and therefore no preference could

have been given to the Scheduled Caste candiddtes is not

supported by the extan~ rules and thus not tenable.

11. In the light of the deliberations in paras

9 and 10 above, there was nothing irregular in the

selection of the app Ll cant by the appointing authority.

The review carried out by the higher e irt hor Lty on a

complaint made by the respondents No. 5 is not sustainable

as the a ppointment has been aetermined as irregular on

the grounds which are in ViG)lation of the rules laid

down by the Department.

12. In the rr es u It; of above, we allow the

application and the impugned oreer dated 29.4.91

terminating the services of the applicant and appoint ing

respon de rrt No. f) is quas hed. The apr licant s ha 11 be

appointed back on the post within a week of the

judgement. It is also stated that by very nature of

t he epp of.nt merrt of ED Agents, we do not pass any order

with regard to the payment ~f wages for the intervening

p er i oo , !Vo arder ~ t; c.st:

~i~
Member - JMe~~'--~'


