B-hikari Lal

AT T — W e m e W W e

——

A 3::1 K fewari

o — . e e e ——— e ] —

Versus.

e e UM 8 Ops, SN KHespon.Jen.(s)
s - S NB singa. . Counsel for th-
' Responden. .) 5
CQRAM
e - Hon'ble Mr, 3: "wal__i_m:__ V.C./Member( )
Hon'ble Mr,

SeK, agrawal, J.M.  pgember ( )

1. whether Reporters of local papers may be allowed
to see the judgment? N o

2 Io be referred to the Heporters or not 2 7@-6;3’

3. whether their Lordship wish to see the fair M
copy of the judgment ?

4, whether to be circulated to all Benches 2 7\&5
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R/o vill & Post-Arifpur Newada
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Versus
1. Sub Divisipnal (Inspector Pposts) i
East Sub Division, Budaun
LI ' i 2e Superintendent posts, Budaun. ‘
3. Union of India through the
5ecretary of Communications, - b
Neuw :)Elhia -
e
(5ri N3 Singh, Advocate)
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B D ER
8y Hon'ble Mr. S.K. Agrawal, J.M.
o
In this DA the prayer of the applicant is to 1-
quash ths punishment order dated 23-7-84 passed by
the SDI (Pysts) East Sub Division, Budaun and the
appell ate order dated 1-5-1989 _assed by the
Superintendent (posts), Budaun.
-

2: In brief, the facts of the case as stated

by the apylicant are that the a. glicant had u’ni‘,’u:p'g

the Department of posts on 1-10-1968 as an Extra

_IL L) rL.

Departmental Mail peon at Arifpur, Newads Aranch
mﬂM& e in Budaun Pystal Division. H
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AR e ' was appointed to hold an enouiry. 'ﬁp
'H:ﬁ:a-_ | not established in the enquiry. iﬂ‘m
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respondent no.1 auarded the applicant the g unishmant
of removal from service vided Memo MNo. q!miﬁpm;. “
: — N euwada dated 23=7- 1984. " : .*"'.

- oy

5 It is further submitted that despite the

J

repeated requests the respgondent no.1 did not
supply the copy of the enquiry report to the applicant
alonguith the gunishment order which was mandatory on
the part of the respondents before gassing the order

et of punishment. Non-supply of the enquiry report
mak es the punishment order unsustainable as obsearved
by the Calcutta 3ench gf the Triounal in 0A No.
432 of 1986 and by the Hon'ble Supreme Court in
tnion of India Vs. E. Bhashyam reported inATR 1989( 1)
Page 50. It is alsp stated thayt the respondent No.1
did not agree with the findings of the Inguiry
offic er. He held the charges proved but the applicant
was not g'é_u_m any opportunity te submit his defenc s,
This punishment order was passed ex parte and was
not maintainiable in law. It is Ffurther submitted

\ that the agplicant belongs to Scheduled Caste. He

applied for leave from 10-7-1979 to 10-8- 1979 to

respondent no.1 for his eyes operation. The lﬂa i

uas sanctioned. After the expiry of the leave, the
applicant went to the ppst office and requested MA_‘

Noor-Ahmad to let him resumeg his dutias. He "ﬂ"
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this way the applicant wwﬂmwﬁ
beyond 180 days, not intentionally but he MI _: t
allowed to join duty, It is further submitted f

the applicant preferred an agpeal to the Superin
post Offices, Rudaun, respondent no.2 but it rﬁﬂ :
undecided. Inspite of repeated reminders respondent
noe2, instead of forwarding Memorial to the President
decided the applicantt!s appeal on back date. The
appell ate order is guitse silent and none speaking of
inguiry report and not graating adeguate opportunity
to the agplicant. As suwch, the appell ate order is
alsp not maintainable and in this way by this Original

Application the applicant makes a prayer to quash ths

impugned order of punsihment dated g;]-ﬂ&‘-‘l-! passed
. _

by the Sub Divisional Insgector (Ppsts) and the

apgpell ate order dated 1-5-1989 passed by the

Superintendent pgost pffic es, Budaun.

4. A counter was fileds In the counber it was
adnitted thgt the applicant yas granted leave from
10=-7= 1979 to 10-8=1979 and after the expgiry of

sanctioned leave, the applicant did not resume his

duties and remaingd absent uwithout any ififormation

for moee than 180 days. It is stated in the counzter
affidavit that where an employee fails to resume

duty on expiry of maximum period of leave admissible I;
and granted to him, he shall be dealt with according *
to Rule B and he will be removed from service after
follouing the procedure. It is also stated that




on 3-‘#-‘-'%2- Full npmrﬁmﬁty was
applicent during the course of f&qull:g ﬁ@{ :
Incuiry pofficer submitted its report d#ﬁq “_ ;1 ’:l_
Full opportunity to produce defence to the qg :
but the Inquiry Officer completely ignored the Bn&i
the Department and, therefore, the disciplinary
authority did not agree with the inguiry report and 1
passed the gunsihment order on 23-7- 1984 wherse he has
disagreed with the finding and held that the c-_ha:_gag

level ed against the agplicant hav€® peen

remained absent beyond 180 days. The applir.:'mt
preferred an appeal against the said order tg the
appell ate aubhority on 27-8-1984 uhich was disposed -
of by a reasoned order dated 1-5-1989, It is further
submitted that there was no need to provide with a copy
of the disagreement porder before passing the order

of punishment against the applicant and every case
should be ded in view of the facts and circumstances.
In the instant case, the applicant remained absent
beyond 180 days. Therefore, the impughed arder was
passed and the applicant iLs not entitled to any relief

sgught for.

5 The rejoinder affidavit was filed by the
applicent. In the rejoinder affidavit, it is stated L
that nonesupply of a copy of the incuiry repart is
against the principgles of natural justice and !
non-supply of the Copy of the order of the disciplinar
authority disagreeing with the inguiry report has

gressly violated the provisions of Rule 15(2)




3 authority or any &fﬁw_ljg y_if M record
r eason for swch disasgresment. fhg ,—_ have n
been recorded and the copy of the said o A
communic ated to the applicant before pas:
impugned order of punishment. Therefore, i;h.
: order of pnishment is lisble to be quasheds

. Heard learned lauyer for the applicant as
well as learned lawyer for the respondents and perused

the uhole record carefull y.

o According to Sir Kduword-Coke in Cooper Vs.
asheam Wordsworth, even God did not pas a sentence upon

Adam before he was called ugon to make his def ence.

8. In Narain Mishra VYs. State of grissa, 1963
SLR Uol III SC 657, it was observed that if the

punishing authority differs from the findings of ths

Inquiry gfficer and held _the cfficial guilly
of the charge from which he yas exonératecd by the
Inquiry Officer and no notice or opportunity was

— was given to dilinguent official sbout the attituds

of punishing authority, the order will be against ":
the principles of fairplay and natural justice
and is liable to ba set agside.

38t ,
9, In K.K. Shmuhidhar VS. Sub Divisional Inamachm:

£ aTuT 304 arnaku!,_m E e h,

. held that thera -@uld be vibl ation of Rul es of
.' b natural justice Pocvel l'airpl.ay if the disciplinary _
b T &!ﬂwit.tn g..;ma for disagreement with the
g Inguiry g PPicer’ s reprt, are not .rwm h )
dilinquent. The same viw al 5o a;w su in
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1% In Chaudhary Roosevelt yYs. G.M. South Central

Rsiluay, Sesunderabad and Ors, CAT (FB) Hyderaoad 12,
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1998, it was held that members of 52151’ enjoy no
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special privilege in the matter of transfer. ‘.:.Eﬁ"fuull.’r; 7
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Circul ar/Letter No.78(SCT)/ 15/25 dt.16-7-78 is not
]
enforceable by 1 au. g 4

12. In the instent case, it is an admitted '_,_
position that the disciplinary authority disagreed

with the report of the Inouiry 0gfficer and without
furnsihing any copy of the order by the diaﬂ.tp.l;inary
authority disagreed to the dilinguent, passed the
impugned order of punishment of removal against the
applicant. This order definitely is against the
principles of natural justice and fairplay and, g
therefore, is liabls to be set aside on this ground

alone.

13. Since the disciglinary authority has passed

the order of punsihment against the applicant without
following the princi_ les of natural justic e, therefore,
any order in appeal against suwch an order is also
liable to be guashed and this cass be remitted again

to the competent authority to pass the order in

acCordance with law,.

14, Therefore, this origineal application is
allowed and tha impugned order passed by the
disciplinary authority dated 23-7- 1984 and tha order
passed by the appulia-tn authority dated 1-5-1988
are hggﬁ;’i quashed and ths casa is remitted Sack

to tﬂ%%nﬂ ernad authority who Pirst of all will
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