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"llahabad : oated this () "-, 6 "" day of 

Original A;>p li=ation No . 361 of Inc 

:)istri c t ; ... gra 

Hon'ble r·:.r . T.L. verna . J . u1. . 

Krishna Gopal Son of 5hri Daya Ram 
Resiflnt of 24 '26 , Kazi Para Agra . 

(By sri NK Nair 8. sri I.'.A 5iddiqui, Advocates, 

t 1996 

• • • • • • • Ap;Jl i cant 

1. 

versus 

union of India thrOUgh the ,;E!cre tary,­
/,Iinistry of .J?fence .. :r eduction , 
Governmant of India, New .)elhi. 

-
2 . Additional:)irector oeneral of Ordnance factori~ 5, 

0.<0. rys. GrOUp H' rs., ESIC Bhawan, 
.:iarvodaya Nagar , Kan~ur . 

3 . Q9neral Mana'f=r , Ordn,nce t:. )uip~nt ractory, 
Hazratpur, ~strict Ferozabad. 

(By KIn . sadhna sr"vastava, ...ctvocate) 

• • • • • • • Re sp onde r, t s 

By Hon I ble Mr, S. 0 as ()..!pta. A",l , 

Throu gh this application filed unJer -,",ction 19 

of the .:;dministrative Tribunals Act, the applicant has 

assailed the order dated 9- 9- 1989 by "hich the penalty 

- -

of removal from service has ;jee n imposed on the ap"J"li ..... ant . 

He has also challenged 

16- 2- 1990 by ihich his 

the ap"e llate or Jar Jated 

aptfi al was disposed '{;,oder ating 
"-

penalty of removal from service to that of compulsory 

retirement. It has been prayed that both the orJers 

be .;\lashed and t~ respondents qe directed t o grant 

all consequential oenef its to the ap li cant. 

2 . The ap ~ licant was an active member of the' 

Trade L;nion . .,inca Ma" , 1986 , he .yas hOlJing the 

pos t of Joint .j~cretary of the vc.r em: 1 yees ur~ 

.. 
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Hazrat"ur affiliated to the All India ;)?f,nce implOfees 

Ft!,Jeration. ~ Jas placed under susrfinsion .\ . e . f . 

6_ 8_ 1988 pendin'J disciplinary action against him and a 

charge sheet dated 15-9- 1988 "as subsequently served on 

him aUe Ji ng that he had commi ttej gross misoonJuct of 

unauthorisedly forcin,) his way out from the factory's 

main Jate and misbehaving anJ manhandling of security 

staff. An In lu iry Officer .vas appointed. Aftor in'lJiry 

the Inl'liry Officer found th<! charges against the ap lie ant 

established. The se findin'js .~re accepted by the Cl'neral 

Manager of the factory who 
~4..J."' ''' • 

? tsd a p 
• 

the impugned order 

of penalty of removal from service . On ap , eal the 

appellate authority by the impu , n>d order dated 16-2- 199) 

moderated the ,..e nal ty to that of compulsory retirem>rt ~'" 

ser vice. 

3. The applicant has alleged that there tlas an Inter_ 

Union rivalry on the issue of the Presijent of his Union 

holding certain supervisory post". On the day of the 

incijent. he claims to have received an information that 

sri CC Tripathi, the Presijent of his Union .vas goi'9 to 

be manhandled by the m>mbers of rival uniiln and, therafore, 

he left the workshOp and cam> to the administrative building 
• t ..... 1Ii, t· 

and m>t the :»neral Manager~ to report,(. him. Ii? used to go 

to the administrative complex in his ca»acity as Joint 

se cre tary of the Uni on f re que n tl y and pr odu c ti on of the 

gate pass .'Jas ne ·;e r insisted u pon. In any case, he coul 

not Obtain a gate pass as t~ incharge of his section and 

also the next senior person had .Jona to th<=' .3dministtatiye 

com»lex at that tim>. The ap" licant cl,)ims thdt he only 

met th4 (flneral ManaJ'er and requestHd him to instruct 

the gat- Officials to permit other office b'llarers of the 

applLant's Union to cOrD<' t o the administrative block 

for maeting t~J;!neral h\anagcr and that ::1uch -,.armi :»si In 

Jas 'jive n and th.: offi:e bearers ,yare allo .. .c:::i to 

\ \.,-
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• 
t he (3ene r a l Mana ?3 r \ Of fi ::t! ~n d de~tati on . tt: has jt:ni Aj 

l>f allega ti on s r e)arJi ng f or cin g hi s en t ry thrOU h th<J 

"ate or m~nhand ling t he security staff . 

4 . The app licant has alleged that the (}!neral '.ana,er 

of t he factory was not the competent authori ty to take 

disci;>linary acdon agai nst the applicant . His further 

allegation is that the in_~uiry"as conducted exparte 

without any justification. H> has stated that he 

had given a list of three names to act as his defence 

assistants and out of these three persons one had also 

given his consent. The In uiry "fhoer, ho,.ever , Hd 

not accept the nomination of the j:!fe~ce as sistants but 

advised the applicant to nominate sorreone frtrm-nearby 

Ferozabad or ngra. This, not only unduly prejudiced the 

applicant in the disc i plinary in 1uiry but is also indioative 

of the bias on the part of the Inquiry Officer. even 

otherwise, he has bee n denied 5uffi(;ient 0p,Jortunity to 

defend himself, due to the manner in .Ihich the inquiry 

was conducted, the ap~licant alleged. 

5. The re sponde nts have filed a counter affi davi t 

g iving Jetails of the chain of incidents leading to the 

charge sheeting of the applicant. It has bee n assert d 

that tile applicant -"'as given full op prtunity both in 

terms of tt"toa statutory rules as '~ ll as in accordan.;e 

.ith b= )r i nc iples of natural justi.:e to .jefend himself 

but instead of attedning the inquiry proceedin .l , the 

ap:Jl i cant raised unn...:cessary Objections in order to je lay 

the proce~dings. The In qu iry Officer. ho . .ewr , furni h~d 

to be ap licdnt the copy of day to_day proceeJigs throu ,h 

the registered post. It has !.leen contended that the 

General j"dna~l".:r is tully compet~nt to take discipli~.arv 

action agd:inst thtJ ap,Jlicant. 
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6. AS rCgareJs rej ... ction ... y the In--j1Jiry ufcicer of the 

nomination of the jet~nca assistants , it has b(;e n a·,r.;rred 

in tl1« ~A that on .7- 4-1989. the ap li~ant mowd .j:l:} an 

ap;:-licativn giving three nalTl'!s of defe ,C~ a~~ist.3nts 

but this application d id not c"ntJin the corl4=A.t of tl1« 

proposed de fence assistants anj , thti:re fore J ttl<:- ap, lication 

was re ject~d sine.: as ffir rulocs the c0nse1\,.t of the 

pr opo~ej defence assistants :Ja s re ..... 'Uired . It has been 

alleged that the consent iettar of .;ri Su;>riya aoy . one 

of be ""r.on:,named as defence assista ts by thoe applLdnt i , 

a forged latter. Ihich was not t.c put be fore the In uiry 

O:ficer . 

7. The ap" licant has filed a rl" reitarating the 

contention in the 01"\ and denying contca.ry averl1)..;nS in 

the CA. 

8. .,., have h<?ard learned counsel for the porties 

and carefully pe rused the pNadings on record. 

9 . It is quite clear from the averments 1n the Uri 

that the entire case has a genesis in int=r Union rivalry . 

There is no denial by th<? responj~nts that the ap li~ant 

was the Joint secretary of a union and that there ha"" 

been certain problems relating to the deolOYlrl'nt of the 

iTe sije nt of that uni on. Ho . ..e ver, none of the se facts 

would come to th" ai:l of the ap.J1Lant in I{.., '" ~. " .. case d l wtas • 
that he had made a foroible entry through tl1<' main gat" 

and manhcnjled th<? ~cur ity staff .hich ware the char.as 

d)ainst him .. 

9. The ap"li~dnt has challen:J"" 1he oc Je r of Jl c i ;>lin..-

authority on tl1<' groun:l that tl1« said authority _as not 

com.:.ctent to initiate disci r linory ac t on Bl.3inst him . 

He has, ho ever, not anne ~ed any docum-:nt to su art 



, 

- 5 _ 

that the c.;eneral Mana;r>r of tho> factory as not .Om tent 

authority . The responJents on the other hanj have s ecific_ 

ally awrred th,t the (pneral :Aana;r>r ..,as fully com;>etent 

in this re~ard. Ho.,ewr, they have also not referro>j to 
" 

any rula or annexed any .:io:ument to prove thair conrtntions. 

Ho,""wr, as the ap;:>li .ant was a semi skillej "",,itch Board 

I"\ttendant, which is a (i['OJP IJI post, wa are 0 tha vie J 

that the (»neral Mana)er of the Factory in "'hiGh ttf.! 

ap plicant is employed, being ttf.! Chief c .• ecutive of ttf.! 

unit,is compet.::? nt to initiate disci;:>linary action ag3inst 

toe ap plic ant unle ss sho 'Ifl to the contr ary. 

1 0 . The ap ,.> licant has alleged t hat the in uiry las held 

exparte and he wa s notafforded sufficient op"ortuni ty to 

defend himself. .If' have carefully gone through ttf.! 

averments in the OA as ,.ell as in the Crt and have also 

gone throu gh the re port of ttf.! In'OUiry Officer. ,Ie are 

satisfied after perusal of these documen~ th at ttf.! 

applicant was himse lf guilty of not attending the in-uiry 

proceedings and, therefore, if the l in::j\Jiry ~ ... as held 

exparte, ttf.! applic ant cannot assail such proceedings on 

ttf.! gr OUnd that he was not afforded op )ortu ni ty. 

11. As re gar ds allegations that ttf.! In'lUiry Officer 

had rejected ttf.! applicant's nomination of d€fence 

assi stants de spi te one of them having given the consent 

letter, it .• ould be relevant to refer to 

provisions ~n thi s re gard . Sub Ruleg(al 
• 

the statutory 

of Rule ~ of 
~ 

the C'::S (C';A) riules, 1965, which lais do n the provision 

in this regard reads as follo,Js :_ 

'(8) (al The Governmontservant may t ke the 
assistdnc e of ,n otN3r Government 
servant pos~d in any office e i th.;>r at 
his headquarters or at the place ",here 
the inquiry is held , to present the 
case on his behalf , but may not engage 
a le'Jdl ,)ractitiorkr far the purpose 
unless the ~e ~enting Offi~er ap ointe I 
by the d~ sc~phn~ry au thor~ ty is a le al 
JXactioncr , or, tt# disci ..... linary 

au thori ty, hovin") r"-,r1 to t"" 
Cl..L. C ms t n.::\;l'S of tt.e cast"' , do .... . t 

-
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Provijed that the Go""rnment ""rvant may take 
the assi stance of any other -3overnment serv nt 
posbOd at any other station, if the in 'Uiry 
authori ty having re ard to the cir ~ulDstance s of 
the ca~e, and for reasons to be recorjed in 
writing sO p"rmits.' 

1 '. From the statutory pruvisicns it ould he cldar 
that a chaged qOVdrnment servant has right to take 
assistance of f"om any govern~nt servant posted 

ei thcr at th-- li'>adquart..>rs of th<e charge4 Gover nrre nt 

servant or at the place where the in~uiry is he Id. 

In the case "efore us, the in1"iry 'as held at 

Hazratpur where the factory is situate. So far as the 

ap?licant is concerned, his li'>adquarters 1S Obviously 

the factory i tse If "here he is posted . There faN, in 

accordance with the rules, he could have been allowed.> 
• 

to take assistance of other Govern~nt servants at 

Hazrat;>ur itself. In that view of the matter, the 

Inauiry Officer did not conmi t any statutory irregul-ri ty 

in not acce?ting the defence assistanc$ nominated by 

the api>licant as they were from Kan 'ur, Jabalpur and 

• The controversy as to whether the consent lett..>r 

of .sri .:3upriya Rot was produced before tr.e In uiry 

Officer or not, therefore, ap "'ars b be wholly irrela '/ant 

in ~r view in this context. Moreover , tt1?re is a 

clear recording in the chronology of the in:{Uiry proceedi" 

ngs to the effect that on 17_4-198 9 , the ap ,licant 

,ubmitted an application mentioning the names of bhree 

defence assist-:nce, without their consent to act as 

defence assistants. This .:ould leI\? SU?;>ort to the 

contention of the re sponJents that the api licant JiJ 

not produce the consent letter of ;;ri .3upriya day 

alun J"ith the ap>-)lication for 02n'Jagement of ..le[l<.nce 

assistants. Even if such 

tl;? In .uiry utfic~r woulJ 

con ,ent lettt.:r as avail ,;,e, 
1, ... ,. 

have" we 11 wi thin his statutory 

ri;jhts to reject the re=fUest as such defence ssist l't.s 

were outsiJ.ers. 

1.;. The more import"lOt point to b consi..jCred in 

this con1:o> tis .ihetr.er refu,31 of the In uiry Uffiocr 

\.(l" 
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to allo,", any of the Jersons "",ntioneJ by the ap;.> licant 

to act as his defence assistant did cause any serirus 

re judice to the a ,plic ant in de fendin him"" If in th> 

de;>arttJ1l?ntal in 1'U iry. Ie h,Jve celL'e fully con sidered t~ 

matter. The ap"li<:ant him >e lf vas a Joint S9cret;ry 

of the Jni on. There rust have neen other office b~arers 

of t~ Union in the factory itself , .. ho could have 

as ,..ell acted as his defence assist nt. It. himself has 

stated that the rresi en t of his Union could have 

well assisted him in the in -;u iry but he Has ,reoccu i ed 

wi th other disciplinary matters. It is di fficul t to u..<c...rr­
t"a:l that the ,oresiJent of the union could not have ... 
found some tima to as sist the JOint 5ecretary of thC -
Union who was facin9 de par tmental inlUiry. 

14. The Inqu iry Officer even allov.ed thE' appl i cant 

to choose a defence assistant from any of the de .Jart~nts 

in nearby Fero zabad or Agra. The ap plicant, ho;.ever, 

d i d not avail of this op.,ortunity on fh" ~.rou nd that he 

wa s not ~quainte d with any competent central Gov"rnment 

employee of Agra or Ferczabad .,ho coul:l act as his 

defence assistant . . .;e are, therefore, of the view that 

re fu sal of thE' In ~uiry Office r to allo., any of the 

three defence assistants initially nOminated by him 

did not c ause any serious ~rejudice to the appli.:ant 1n 

defending himself. 

15. The applicant has also p l eaded that the In uiry 

Officer was biased . .1<' have carefully gone thrOUgh 

the pleadings. Various circumst ances cited by him to 

indicate that the In:jUiry Officer was biased ha!e tee n 

considered by us.. .Ie are not satisfied that these 

circumstances which include the refusal on the )art 

of the Inquiry Officer to acce pt the applic ant IS 

nor.rination of Jefence assistant, establish any firm 

foundation for presuminJ exist nce on part of the 

Inquiry Ufficer .. 

c;~ 

ry 
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lb . ThE! ap;>lic"nt h,s rurt'1_r dll~ »2.1 th t t"" 

fin~in s of thO In uiry uffic~r dr~ bias j an j t"at he 

Jid not r.on.>iJer anl 1~CUSS vario..Js pOjnts r isl!..J by 

t~ applicant in his .Ti tt- n brl f • 

17. . e h W :Jon. thrOU r, th2 N ort Or t~ In1"iry 

vfficer. Th:re is no ~rim() facio:! evid~nct::' Of clny bias 

in the finJinJs. T~ finjin~5 are not per"""rse on the 

f del: of C vij~nce on record . 
. 

18. Cne more 90int re uire s to be m.: nti on~ j . The 

• 

applicant had alleged that a crimi,al comp13int as 

lodged .• ith th2 Police a ainst th: ap licdnt i.on] oth~rs 

in r~sP"ct of the allegations cont ir>'d in th2 ""mo of 

T~ )olL:e rC"Jist.Jred a crirnina~ cast: -
unftr ",,_t~on 5U4i506 I .: and that th€ case was r'nding 

at the tima :;Ihen the disciplinary action as proc~cjt:d 

."/ith . Ti1e applic.:3nt t s point is that in ',iew of the 

pende.lCy of the crimil'1al proceedin s, it IdS not proper 

to proceed against t~ ap licdnt de 'art!1l2ntalll. HO> has 

also statod that as the )aneral ,:.ana1"r had preferred a 

criminal complaint against th2 applicant , t'1rouJh the 

se curi ty officer, he was not competent to act as a 

jisciplinary authority. 

19. ,if' reject both these pl~as . In the first place , 

a COpy of th? charge sheet 1n the cr imi'1al c')se has not b2..:n 

filed sO as to indic t_ Vlhe ther the charge s in the 

criminal cases were id~ntical to the charges in the 

dei- ,rt~ntal in l' iry. t:~n if th SC charges are i;jo,;ntical 

t~re is no statutory or legal car on sirrultan~QJs 

proceddinJs , criminal as ·.ell uS ao.;:partmcntdl . The! de "rt 

rJl;::"ntal proce~din s jO not autom..JtL:;allv ardt if 

criminal pr.oc~cdin .. ~ are initiat..?d on i t.:ntic",l tOp")J . In 

the secon.J pldCe, ~r .... ly tecausE a cri:nir. 1 cvr.r,:>l int 

has been 10:.; d at the instanc ... of tr:- :p 10..: al . nd r 
':"of t~ 

t.!"ou h t !I .Jia of the ff1ildia of th~ sec rity c~ ic !J ctc..r· 
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in th- 3,,,eal. >#> have car fully gone t hrouh the 3 ellJt­

or l .. r. It i s a ... 0211 r asonej anj spe ~kin~ orjer in hich 

th_ cvijenc~ a~ ~ inst t~ eiplicdnt 'Ihich is '=liven in the 

in ~uiry has also be~n disGU5St!j . Tre apt-lication of mi.,d 

of th" ap~ellate authority is ::[Uite evijent in the a>pca U "" . ,. 

Jdrticular1y in view of th~ fact that the penalty hds be~n 

mOjerat~d . ,fa find nothing (Iron . with the ap ",llate 

or jar. 

ar-: of the view that th(::: ap licant has failed to make 

out any case requiring our interfere nce. In a je :)art~ntdl 

proce~dirqs, it is not the action of the disci,.:>lin.ary 

authority which is justiciable. It is the ,J;J' .. J:>£ _ i""-.. 

which action i '3 t aken which cOmo-1s un tar the ;.A.lrvi 2
'J 

of the judicial scrutiny. .fil have not been able to fin; 

anything wrong , i th thd manner in .hio h tho ji ,ciplinary 

authori ty has t -3ke n action again~t the dp;.>licant . Tn.: 

ap i~ li:ation, th.::-refor:.:, foils and is disrnissej accorji:1'11y. 

The )ar ti2s shall, ho,.ever, bear their o,n costs . 

• 

lor-: nt·e r 

• 
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:'1] r ~ .com t nt t 

for the a~ licdnt had point J out that in rar. " . 7 of ttY-

imJU n,,-j or r at~d 9-:-- 989 , trF Ji ci linary dut.hority 

has r~corjej that he taJ ritwn to his reje~ $ or 

to confirm if h_ hJd .,.:iven any ,ermission to the a~ li ant 

toe om=: au t and to rr;:!d t him )nJ he ha'-l je nil; j h .,,1ng 

ivcn such -ermission. The l earn_ j cOUr"l ,;~l for t~ 

ap lic an t ar lJt:'d that thi s IdS a clF?ar evid_nce of tre 

fect that the disci~linary au"thority had reli"d on 

extraneous matta rs .hich l i d not ca(l'J:3 as eviJ nco::: in 

.1 . ,e have !"'liven car~ful consideration to t.O? pOi nt 

made by the learnej counsel for the applicant. Had the 

inf ormation obtdin2d by the Jisc i ~l i nary authority from 

his predecessor be~n the only piece of evidence b_sed on 

.shich the ap~licant .as founj gu ilty of th.l charco s , it 

",auld ce r tainly be a proper case to concluje that the 

proceedin s dL"e vitiated as this evide nce h",s bedn r~corded 

behind the vdck of the appi-odnt . The finjings of th.l 
• 

Inquiry Offi.;er arc, ho, . ...e.ter , not based on this ttee 

of evijence. His f i njin.js have been recorJed on the 

basi s of the evidt!nce ,hi ch have uee n recor,",ej dur ing 

tht: course of the in uiry. Mor e o '.re r, ,'lJhe t her or not 

the ap~ li cant ",as "ermitted by th. former G-ne r a l ~anaq~r 

to come and isit him in the administrati w block is of 

no relevance to the charges lev..:lled a g3inst tht;:" dp . Ii ,,: ", nt. 

Therefore, the plea t ke n by the l earned counsel for 

the ap li-ant th,t the proceedinJS a,ainst the a~ licant 

are vi tiated cannot Lut be rt:: jec t ed . 

2 . ."s r~ ar Js ttl<> a e llate 01 sar, the .,1 a t ken by 

the applicant is that the apc llate au thori ty !ij not 

pro~rly 3Pt-'reci"lte t~ )oint r lise,j by t~ ap licJ.nt 


