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CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABARD

Registration O.A, N0 ,337 of 1990

Pratap Singh L eesese Applicant

Union of Indie & 20 Others .... Respondents.

Hon Ar,Justice K,Nath, V.C,
L X, Oba " 3

(By Hon.Ar, Justice K, Nath, ¥.C.)

Thie epplication under Section 19 of the
Adminiastrative Tribunmals Act, 1985 is for gquashing
the sppointment of respondents 5 to 20 undar ordercs
dated 15,12:.59 conteined in Annexure-I, for s mandamus
to respondents 1 to 3 to convens a Selaction Committes
Mesting to praspare yearuiss selact lists of 1986, 1987,
1988 and 1989 after destermining vacanciss sccorzding to
Indian Polics Service (Appointment by Promotiom) Regulations
1955 (for short ths Regulations) and to issue promotion
orders only tharssfter and further to convene e meating
of the Selection Coamittesse to prepare selact list of
1990 still later. A mandasus is alsg sought against
respondents 2 to 4 to finalise the applicant‘'s sattar
regarding ennual confidential remarks of the yea® 1984-A5
and 1985-86 for which thes issue of his integrity
certificets has bean withheld snd thereafter to coneider
the applicant's cass in the eppropriste select list
for eopointment to the 1I.,P,S. There is elso a prayer
to summon the record of Sslection Committee Resting
held on 27,3,90 who has prepared a select list illegelly
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by clubbing togsthar the vacancies of verious ysars

in violation of the regulastions and to pass suitable
orders in that regarxd,

26 Applicant Pratap Singh wes recruited te tha

U, P, Police Service and appointed as Daputy Supdt, of
Police on 15,11371. Aftsr eight years of service he
beceme eligible for being conesidersd for promotion teo
the 1.7.S. On 16,12,84 he was promoted end posted as
Additionsl Supdt, of Police Barabanki, In the meantime,
selsct lists for the yesars 1981 to 1964 vers prepared
in respect of which ths espplicant has no grisvance,

3. Uhile posted in Barabanki, some a2nonymous
complaints were made against ths applicant end they

vere investigated by the Anti Corruption Organisation

of the Govt, of U,P, under the contral of Director

GCeneral of Policse, While recording the annual confidential
remarks for tha period Prom 16,1284 to 31,3,85 (i.e. of
the yesr 1984-85) the Supdt. of Police Barabanki remarked,
and the Revisuing Authoriiy agreed, that the integrity
cartificate could not be issued dua to the pending
investigation in:-to the complaints,

4, on 27.12,85, the Seslection Committes met and
framed & list of 34 officers of tha U.P. Police Service
approved for promotion t; the I,P. 5.3 the mumber of
vacanciss dealt with by the Sslection Committese at

that time was 17, The Selesction Committee did mot find
the epplicant to be fit for inclusion in the select list,
Howevor, befors the select list of 27,112,895 could be
finalised end promotion orders could be issued, Urit
Petition No,1549 of 1985 Bharat Singh & Anothar Vs, State
of U.P., and Another was filed in the Hon'ble High



of Judiceture at Allahasbsd and an interim order wves

passed by the Hon'ble High Court on 16,1,.,86 staying
further promotion to the post of Supdt, of Polics or
Additional Supdt, of Police from that list, The
matter stayed there,

Se Like the Adverse A.C.R, of the year 1984-.85,
the applicant's A.C,R, for the ysar 1985-.86 also

did not carry an integrity certificate on the same ground
viz the pendency of investigation into the complaints
againet the applicant,

6o ' But Bharat Simgh's Urit Petiticn No,1549 of
1985 was trensferred to the Supreme Court to be decided
elonguith other urit Petition, On 4,11,85, the Hon'ble
Supreme Court decided the matters in the leading ceese

of Rang Rendhir Singh VYs, Ststs of U,P, & Qthers reported
in 1989 (1) SLR 1, a copy of the judgement is Amnexure-
CA2 on the reccord of this cese, The stay order vas
vacated, Thersafter the State GCovt, epprosched the
U,P.S.C.y, respondent No,3 for approval of the seleot list
dated 27,112,865, The U,P,S.C., spproved the list on 6,2,85,
Thersupon the State Govt, recommended to Union of India,
respordent No,1 for appointment of 29 officers of the
select list dated 27,12,85 to the I.P.E. Respondent No.1
issued the impugned appointment orders of those 29 persone
by Amnnexure-A1 dated 15,12.69, 0Of those 25 persons,the
epplicant chellenged the sppointment of respondents S to
20, That is the first pert uf the epplicant's case,

Te The second part of the applicant's case
concerned thg preperetion of the seslect list on 27,3,90,



While the epplicant did not meke any representsticn

egainet the A,C,R, entries of 1984.85 ard 1985-86

in which his integrity certificete had been withheld

on account of pending investigastion inteo the complaints,
he did make representetions dated 2,5,89, Annexurs-A4,;
dated B8,5,89, Annexure-AS and Annexure-A6 to the
concerned authorltilll;:dzz.s.sg. th;iiﬁti Corruption
Organisation dirscted the conn-rn-d’:fficllls to
expedite the investigation and to submit the repert,
Fearing that he would again be excluded from the select
list of the Selsction Committes Mesting dated 27.3.90J
he made representation deted 23,353,920, Annexure-AB8 to
the State Covt, for prompt actiom in the investigation,
The Anti Corruption Organisation submitted a report

to the Director GCeneral of Police on 26,3,90 uhich)
according to the applicnnt}htld the complaints to be
beselese, Houwever, the Selection Committee did mesat

on 27.,3.,90 by which time the complaints sfeinst
applicant had not been finally deelt with; The Sslection
Committee did ngt find the applicant fit for being
included in the Select List, The Selection Committee
preparsd e list of 34 officers (vide pars 40 of the
Counter of respondent Ho.?};houavar on the basis of that
selsct list no orders had been issusd(vide pars 50 of
the counter of rsspondent No.21).

Be Ue may mention atonce that this spplication
vas filed on 20.,4,90, Esrlier the aspplicant had filed

ah spplicetion No,0A 295 of 1990 et the Lucknow Circuit
Bench of this Tribumal for relief egeinst the sslect list



of 27,112,685, A preliminary objection on bshalf eof thes

respondents is that in view of the institution of 0.4,
No, 296 of 1990 at Lucknow, this application is not
meintainable, The learned counsel for the applicant
correctly contends thst the relief claimed in the
present case is not to quash the sslect list of
27.12.,85 but to quash -pminﬁcnb which have been
mede on the basis of that list in soc far as they
relate to the ysars in respect of which thes select
list of 27.,12,85 could not be mede use of, The
learned councsel for the spplicant hass submitted that
essuming uwithout admitting that the select of 27,12,85
wes valid, it could,nevertheless, mot bs usedto

make appointments of respondents 5 teo 20, G; sccept
the submission and hold that this espplicetion is
maintainseble despite the spplicstion pending at the

Luckneoe Clircuit Bench,

9. On the first part of the case nemely the
appointment of respondents 5 to 20, the espplicent®s
grisvance is that the sslect list of 27,12,85 could be
mede use of only for the vacancies uptoc the yeer 1986
and since the appointment of respondents S te 20 hes
been mede againet vacancies of still later yesars, their
sppointaent is contrary toc the provisions of the
regulation and therefore is invalid,

10, On the second part of the case namely
regarding the select list of 27.3,50, the applicant's
grievance is that it has been prepared not or the besis
of vacancies from year to ysar but on the vacancies

of 1987, 1988 and 1989 clubbed together which was mil

i/ "
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permissible under the mwovisions of the regulstions

end therefore is invalid, 7o this part of the case
alsg the rsspondents have e preliminary objection,

It is stated thet the select list of 27,3.920 is
still only in ths stete of a select list and that

no final order having besn pessed with regerd to

it, there is no order which could be chsllenged

by the applicant in this application, ue think

that the objection is more techmnicsl than real,
After sll, the select list of 27.3.90 has only to

be considered by the U,P,S5.,C, and thereafter, if
approved by the U,P.,S.C.,, has to be followed by the
final orders of appointments uvhich say be issued

by respondent No.,1., A significant festuzxe is that
the case of respondent Ngo.2 in para 40 of the countesr
is that there ias no justifisble ground for holding
back the career prospects of 34 officers who ars

on the select liat of 27,3,90. Uue may mention thast
the Union of India have not filed any countar in this
casa, This avarment in the countar of Stats of U,P,
leaves no manner of doubt that so far as the Gowt,

is concerned, they are inclined to give asppointment
to the 34 officers who are included in the select 1list
dated 27,3.,90. We do mot think that if this asction

of the Govt, is not in accordance with the law, we may
permit it to bs perpatueted and then to be challesnged
after the mischisf has alresady besn done, UuWe shouyld
state here that while considering the csses of both
the parties in the metter of interim rslief on 8.5,90
this Teibunal had passed the following interims



order -

" Yo direct that till the disposal of thia

petition, the respondents may finalise the

select list and if they preparss the saslect
list on the basis of vacanciss from ysar to
year, they may proceed tc give effect to

it subject to the ultimats result of this
patition, but if they do mot finalise the
list on the bassis of the vacanciss from year
to year but on tha baseis of the vacancies
ciubbed together, sffect shall not be given
to the finalized selsct list till further
orders of this Tribunal®,

1. In other vords, ws have taken cognizance

of the epplicant’s grisvance and the respondents’
contention in the mettaer of validity of the select list
dated 27.3.90 on the qusstion of ths procedurs adopted
for preparing it, Our order dated 8,5,90 figursd befors
the Hon'ble Suprsme Court in S.i.P.(Civil) Nos.8020 and
B021 of 1990, The Hon'bla Suprome Court by their order
dated 11,7.90 held that since the matter is already
bafore us for final hearing we ought to proceed and
decide the case on the dats fixed without granting

ad jourmment and if en ed jourmment was granted we may
considar the question of vacating the interim order,

The Hon'ble Supreme Court do not appear to have accepted
the contention of the respondents that the claim of the
applicant in respect of the select list dated 27,.3,90
was pre-maturs, e have heard the case on the merits
and this is the judgement which we are delivering,

The preliminary objection in this regerd therefors is
not fit to be accepted,

T —— ——



12, Separste countsrs have been filed by

respondants 2, 10 and 21, For sll practical purposes the
?stal'li which Y28 been takem by respondents 10 ard 21

is the same as taken up by respondsnt No.2 except that
respondant No.21 has also raised certain prelisinary
objections in the counter itself wvhich wve have alrsady
referred to, The case of the reapondents is that the
promotion of the applicant as Additional Supdt, of
Police Barabanki with effect from 16,12.,84 is not
material because it was mede under the State Govi,

Rulas pursly on the besis of seniority-cum-suitability
vhereas the selection to the I,P.5. has to be made on
the basis of merit, It vas next said that the Selection
Committes of 27,12.,85 found the applicant to be unfit
not mersly becsuss the A,C.Rs of five years from 1981

to 1984-85 had been sesn, as alleged by the applicanmt,
but because he was found to be unfit on a consideration
of the entire service record, It was next said that the
roport of the Anti Corruption Organisation in the
complaints sgainst the applicant vas still under the
consideration of the D.G.P, and after it is considered
by the D,G.P, it will have to be examined by thes

State GCovt, when alone it would be possibls to pass
final orders in that regard, In ths mesantime, the
applicant *s intagrity certificate remains withheld

for ths years 1984.85 and 1985-886,

13, It is next urged theat on the basis of the
salect list on 27.12,85 orders of appointment should
have been issued but for the interim orders of the



Hon'bls High Court passed on 16,1186 and vacated by

the Hon'bla Supresme Court om 4,11,88 after which alone
the process of approval by the U,P.5.C, was taken in
hand, It waes said that after thas approval of the
U,P.S.C, appointment orders were issuad in Decembsr, 1989
on the cadre post of the I,P.5, on the basis of select

list dated 27512.85 and that on 15,112,689 only the formal

nntiricatifbf those appointments was issued,

14, The most important part of the respondents’?
cases is thst since esppointment on the basis of the
salect list of 27.12,85 remained suspsnded on account of
the stay order and litigation and in the meantime the
sarvices of senior police officers were nscessary to
the Gavt,, appointmaents vere made only after the selsct
list beceme operative when the stay order was agein
vacated by the Hon'ble High Court, That being so, it
vas opsn to the Govt, to make appointmant from that list
agsinst the vacancies of whatever ysar were availsble
and that it was not st all necessaty te confine the
asppointment only to those ysars for which tha select
list dated 27,12,85 vas frawmed,

15, The respondents said that the prepapetion of
sslect list every yesr is not mandatory which should be
clear from the expression "ordinarily®™ in Rule 5(1)

of the Regulation,

16, In respect of the sslect list of 2753,90, it
is stated that the Regulstions have bsen materially
emencded and thorefore the sarlier procedurs uas not

N
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spplicabla, It was ssid that the Rules and Regulatioms
did not forbids appointsent of all the officers in

s select list if there are vacancies svailable in the
promotion quota, It was sdded in para 33 of the
counter of respondent No.,2 that the Sslsction Committes
hed befors it dateuise and yearuise detasils of wvacancies
as set out in Annexure<LA.3 and tha Selection Committes
drew up the select list keeping that list of vacancigs in
in atcordance with tha amended Regulations, It was
stated that 29 officers from the seslect list of

27.12.,85 wvers promoted sgainat these very vscanciss which
included some upto 27.1.88, The remaining wvacancles
(Nineteen) plus 9 anticipated vacancies upto 31,.3,91
formad the basis of sslect list of 27/;3.90. Ue may
mention that the details and bresk up of the vacancy
contained in Annexurs<CA3 have not bsen controverted

in the spplicant s rejoinder, The main guestion for
consideration is whether according toc the applicabls
rules and regulations respondsnts 1 to 3 wers bound te
prepars salect lists only on the basis of yearuise
vacancies and not to club the vacancies of different
years into one and uvhether they were competent to

make asppointment from ths list pertiment te a particulear

year against vecancies relevant for a later yesar,

17. Elsborate arguments have besn placed before
us by Shri S5,C.Budhuar, the lssrned counsel for thes
applicant, by Shri K.N, Tripathi, the learned counssl
for respondent No,2 and by Shri R.A,Pandey, thae learnsd
counsel for respondent No.,21, The contantiom of the
learned counsel for the applicant is that thare have

bsen no major ¢hang¢5":l.n the rules ever since the
W/
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decision in M,L.Kapoor's case, The shest-ancher of
the applicant'’s case in the decision of ths Hon'ble

Suprems Court in ths case of Union of Indis Vs, M,L, Kspoo!

gnd gthegs 1974 SC 87 end the learned counsel says

that this Bench of ths Tribumal follouing ths decision
in M,L,Kapoor's case has repeatsdly held that the seslect
list has to be framed on the basis of yearuise vacancies
and not on the basis of vacancies of several years

clubbed togesther,

18, To begin with we may briefly notice the

changes in the regulations on the subject,

19 Amandments and modifications have been made
from time to time by ths Govt, in the Regulations, The
moet important of the smendments ceme in 1877, Ffer a
proper spprecisticn of the changes in the Reguleticns
we proposed to refer to them in three distinct classes,
The Reguletions as prevailed at the time of M.L,Kapoor's
cese are menticned by us a=s the initlal prnvi:ionl The
smended Regulestions as they existed at the time of the
Selection Committee meeting of 27,12,85 are rfeferred

by us as ‘aubuaqusnt pmulaiom: The last smendmaents
came on 77115,89; we refer to them ss thafiutant
provlsiona’na they were applicsble for the purposes of
the selsct list of 27.35.50,

20, In the initiel provisions Regulation &(")
said that the Selection Committee shall mest at
intervals "ordinarily not excesding one year® and
considaer the csses of all the substantive members

of the Stete Police Service who on the first day of
the Januery of that year had completed not less than
eight years continueus service in @ post of Oy . S.P

——-..—



Regulation 5(1) required the Selection Committee to
prepare a list of such members of the State Police
Service as satisfied the conditions specified in
Regulation & and are held by the Committes to bs
suitable for promction to service, The number of
members of the Stats Police Service included in the
list were not to be more then tuice the number of
subatantive vacsncies anticipated in the course of
the period of 12 months commencing from the date of
preparstion of the liet in the posts awvallgble for
them under Sub Rule ( 2 ) of Rule 9 of the Recruitment
Rules, Regulation 5( S ) required the selection

to be on merit and suitebility in all respect with
due regard to seniority, Regulaticm 5{( 4 ) required
the list so preparsd to be revisued and revised svery
yeer, Regulation 7( 4 j said that the sslect list
would ordinarily be in force until its revieu and
revision affected under Sub Regulaticn (.4 ) of
Regulsticn S is eppreved under Sub Reguletion (1) or
finally approved under Sub Regquletion { 2 } of Regulation
7. Regulation B prgvided for appointsent of members
of the State Police Service tc the state cadre by the
Stete Govt, from the sslect list im sccordance with
q".‘ Rule 9 of the Cadre Rules in the order in which
the nemes sppesr in the select liat, Regulation 9 (1)
required the appointment of members of the State Police
Service to the IPS to be made by the Central Gowt., on
the recommendation of the State Govt, in the erder in
which the namee of the members of the State Polics
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Service sppeared in select list for the time being
in force, These ere the initisl provisions which
puvui}_ﬂ}l‘t the time when M.L., Kapoor's csse was
decided,

2713 In the subsequent provision (relevant for

the purposes of the Selection Committes Mesting of
27.12.85) Regulation 4 wae ds%gted. However, Regulation
S (1) mentions that each Selection Committse must
ordinnrilygnnat at intervsls not sxceeding one year,
This is precisely what the initiel provision of

Regulstion 4(1i) required,

22, Regulation S(1) in the subssguent provision
went on to say that the Selection Committee shall
prepare & list of such members of the Steste Peolics
Service as are held by them to be suitable for
promotion to the service; this wes also contained in
Regulation 5(1) of the initial provision,

237 Regulation 5(1) of the subssquent proviasions
vent on to provide that ths number of members of the
State Police Service included in the list shall mot be
more than tuice the number of substantive vacancies
anticipated in the course of ths periocd of 12 months
cosmencing from the dats of preparstion of the list im
the poet availeble for them under Rule 9 of Recruitment
Rules; this is also substantislly the same as included
in Regulstion S5(1) of the imitiel provisions,

244 Similerly, the initisl provision of annual
revieu and revision of the select list im Reguleticn

—

-
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5(1) as well as thet select list being ordinarily

in force umtil such review or revision in Regulation

7( 4 ) are carried verbetim in Regulations S( 5 ) and
7( A ) of the subsequent provieicons, Lastly, the

initisl provieion in Regulation 8 for appointament of
members of the State Police Service to the Stete Cadre
by the Stete Govt, and in Regulation 9(1) for
appointment of members of the State Police Service to
the IPS by ths Central Govt, from the select list for
the time being in force.is carried verbatim in Reguletion
8( 1) and 9(1) respectively of the subsequent provisioms,

25, It will thus bs seen that the initisl
provision of the Selection Committee to meet ordinarily
at intervals not exceeding one year, for the sslect list
to bes reviswed and revised every year, for it remaining
in force ordimerily until its review and revisicn and
for appointment thersfrom to the State Cadre by the
State Govt, and to the IPS by Central GCowt, from such
list if in force at the time being had been preserved

in the subsesquent provision, It is slso clear thst

the use of the expression "ordinarily® for the Selectien
Committee to mest annuelly and alsc for the Selection
Committee to remain in force till it is reviswved or
revised has a directory tone consistent with the
poesible circumstances in the magtter of making selection
and -ppoint-ant)hut the use of the word "shall® in the
matter of review and revision of the select list evdry
year carries the mandate of its being recsst fros year
to ysar, The up shot is that according to both the
initial provisicons and the subsequent provisions while
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thers may be occesions for the Selection Committee to
be uneble to meet snnuelly and in consequence thersof
to kesp the select liet in force till its next review
and revision, the mendate, nevertheless, is that the
select list shall be reviewed and revised every year,
The only way of making a harmonicus comstruction of
the passibility of the Selection Committese not meeting
every year yet the select liet to be reviewed and
revised svery yeer,is to ensure that as and vhen the
Selection Committee meets it prepares ths sslect list
on the basis of yearwise wvecencies becauss that will
ensure the consideration of the eligible cases every

yesr for ths purposes of review and revisien,

26, The only substantial change in the subssquent
provisicons from the initial provisions relates to the
zone of considerstion and the criterion of selection,

In Regulation 4(7 ) of the initial provision the zone

of consideration consisted of all the substantive membars
of the State Police Service who on the first day of
Januery of the yeer in which the Selsction Committes
meets had completed not less then eight ysesrs continucus
service vhether officiating or substantive in a post

of Dy.S.P.; wheress in the subssquent provision contained
in Regulation S5(2 ) read with Regulation 5(1) the >one yas
of the members of the State Police Service in order of
seniority in that service of a number equal to three times
of tuice the number of substantive vacancies anticipated
in the course of the period of 12 monthes commencing from
the date of prepsration of the list in the pests svailsble

for the members under Rule 9 of the Recruitment Rules or
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e certain percentage of senior posts, Agein,according te
Regulation 5(2 ) of the initial provisions selection ues
to be mede on merit amd suitability in all respects with
due regard to seniority, in the subsequemt provisions
contained in Regulation 5 (4 ) and 5(5) the membere of
the State Police Service were to be clessified ss .
'Qutstanding ', 'Very Good', 'Good! and 'Unfit' and to be
arranged in the sslect list in that order signifying

that the entirs selesction was exclusively on the basis

of merit, Uhi’.vlni‘thn initial provisien also} the criterion
was merit anpd suitability in all respect but that uas
hedged in with dus regard to seniority; but im the
subssquent provision the concept of naniafity with merit
was complately done away with, The categorization in

the subsagusnt provision was to be made aquuaivuly

and wholly on the basis of merit and once that catsgorizatior
vwas arrivaed at, the names in the selsct list were to be
set out according to those catsgoriss although within

the catsgoriss the names were to be arrangsd in order

of seniority in the Stats Police Service. The important
angle of thess changes in the subsequent proviasions as
comparad from the initial provision is timt the changes
have nothing to do with the period of time in which the
Selaction Committes wae to mest or for which the selact

list was to remain in forcs,

27 In R.L.Xepoor's cass 1974 S.C, 87 the salesct
list of 1968 for tha IPS as alsg for the IAS respectively
from the U,P, Stete Police Service and U,P,Civil(Executive)
services came up for consideration in the light of
Regulatione 4 to 7 of the IPS(Appointment by Promotion)
Regulations, 1955 end IAS (Appointaent by Prosetion)
Regulations, 1955, The Hon'bls Supreme Cous® observed
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that both the sets of ths Regulations were in identical
terms and therefors proceaded to intarpret the
regulations concerning tha IAS, Those were the initiasl
provisions, In para 22 the Hon'ble Supreme Court
observed that the required aumbser in the selact list
Hags those to be selactad by a comparision of the

merits of all the sligible candidates of each year®,

In para 35 it was stated that under Regulation 4(1)

"jit is the duty of ths Committes to consider in every
year the cases of all substantive meabers of the

States Civil/Police Service who on the first day of
January of that year had completed mot lass than sight
years of continuous service,,,,.,* In para 41 it ves
held that Regulation 5( 4 ) made it clsar that ss far

as possible thers should be s revision or revisuy of

the selsct list svery yesar, Pars 42 runs as follows -

® pProviso to Regulation 4(Z ) makes it
abandantly clear that thers must be a fresh
selact list avery year by making a revisv or
revision of the prsviously existing selsct list
essssWhon Regulation 5{( 4 ) says that the list
preparad in sccordance with Regulation 5(1)
shall be revisued amd revised every year, it
really means that there must be an sssessaent
of the merit and suitability of all the
eligible members every year, The paramount
duty cast upon the Committes to draw up a

list under Regulation 5(1) of such meabers

of the State Civil/Police Service as satisfied
the conditions and Regqulation 4 and as are

held by the Committes to be suitabls for
promotion to the service would be discharged
only 4f the Committes makes sslection from all
the eligible candidates every yesar®, 1
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28, These observations of the Hon'bls Supreme
Court lsave no manner of doubt whatsoever. that
in the initial provisions a fresh select list hgﬂ.to be
propared every year by making a review or rewvision
of the previously existing selsct list, The paramount
duty of the Selection Committse to prepare the sppropris-
-te sslect list ocould be discharged only if the
Committse made the selaction from all the sligible
candidates avery year, Further in pars 44 of the
judgement the Hon'bls Supreme Court interpreted the
true import of the expressions ®"Revisw and Revisions®
and pobserved as follous -
" Though the words used in Regulation S( 5 )
are 'reviev and ravision?', s fresh asssssaent
must be made of the merit and suitability
of all the members remaining in the
pravious list and of othar eligible members
in the State Civil/Police Service.,.... In
other words;, the incluaion of the nsme of
momber in the select list for a2 yeer will
3 not be an entitlement for inclusion in the
eolact list for succeeding yearz®,
28, The up shot is that ths select list prepared
for a particular yesr entitles the members included
in that list to a right of appointment so long as thas
list remainas in force but would mot cenfsr a right
for inclusion in the sslect list for ths subsequent
year, The necessary corollary is that if a fpir
selection and scheme of appointment is to be preserved
the select lists msust be made on tha basis of year to
year vacanciss snd the esppointments must be made only
on that basis, As already pointad out there is neo
material change in the subsequent provisions from the
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initial provisioms in these respects, If there wvas
any doubt in this respect it appsars to have been
dispellad by the observations of the Hon'ble Suprems

Court in the cass of R,S, ®ss snd gthers Vs, Ynjon of Indil

1987 SC 593 which dealt uith the subsequent provisions,

29, In the case of R.5, Das and Others the select
list for the IAS for the years 1978, 1979,008 1980 and
1983 were challenged, The applicable provisions were
contained in the IAS (Appointment by Promotion) Regulation
1955 which indicated above ars materiaslly the
eame as in the IPS (Appointment by Promotion) Regulaticns,
1955 as also observed by the Supreme Court in M,L,Kapoor's
case, In para 12 of R.S5S. Das 's case the Hon'blas Supreme
Court observed that Regulation 5 provided that the 7
Committes shall ordinarily meet at the interval mot
excesding one year to prepare the list and that the

selsct list shall ordimarily bs eforced until a fresh

list is prepared and approved for ths subssquent year.

In para 25, ths Hon'bls Suprems Court obasrved as

fellows :-

" Selsct list is prepared esch year which
ordinarily continuses to be effective for a
year or till the freah sslsct list i»s
preparsd®,

30, The view recorded in para 36 is es follous s~

* Regulations contemplate prespsration of selsct
list each year....As the sslect list is to be
prepared each year,ths State Covt, should

take action well in advance to avoid any
delay®,

315 Having regard to these repsated gbssrvations
of the Hon'ble Supreme Court there can be noc manner of

doubt thet even énder the subsequent provisioms while



the Selection Committee is expected to meet ordinarily
every ysar, the selsct list itself had to be prepared as if
it vas being prepared esch year even though the Selection
Committes meets after one year, This could bs done only by
the method of confining a particular select list toc only
those vacancliese which are appurtenant to the year for
which the sselect liest ought to have been prepared on

annual baesis, It is absoclutely plain, and the learned
counsel for the parties concede that the zone of

cons ideration must vary with the number and the ysar of
vacancies from time to time so that some perscns who

were eligible for being considered sgainst one particular
year's vacancies may not be eligibls for being considersd
for a leter ysars® vacancies, Likeswise, some persons who
vould not have been eligible if ssglsct list was prepared

on yearuise vacancy basis, wmay be considered if the
vacancies of several years are clubbed together., As already
indicated the inclusicn of officers’ name in one select
list does not confer a title for inclusion in the
subssgquent selsct list,

32% Relisnce by the lsarned counsel for the

applicant on the decisions of this Tribumal rendered

earlier in the casses of Triveni Kumar Joshi Vs, Unicn of
India 1989(1) UPLBEC (TRI) 62, S,KsChandra Vs, Union of
Indis and Others' (1989) 2 UPLBEC 39(TRI) and decision

dated 25,9.89 in 0.5, No,223 of 1988 K,P,Tripathi & QOthers
Ve, ,linign of Indie to show that select list must be made
from year to year is not misplaced bscause sven though

gll those decisicons concerned ths selact lists for the
yeers from 1971 teo 1976, the legal position as

applicable to the sslect lists of those years is equally
applicable to the legel position under the subssquent

qu
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provisions as indicated above, Ue agree uwith the
learned counsel for the reszpondents that there may be
occasions and bonafids reasons on account of which
the Selection Committee may not be able to mest every
year snd we alsg sgree that in such an esvent the

last select list continues to remain in forece till

e nouw list is framed; but we ars unable to agree to
the contention that the last sslect list can slso be
made use of for filling vacancies of the years for
which it was neither framed nor it could be fremed
legally beceuse if that was to be done ths faunnce

of the scheme of seglection in the light of the zone
of consideration of the eligible candidates would be
lost and psrsons who would otherwise h-vl‘ bsen

cons idered may be excluded and those who wers not
entitled to be considaered may be included, The
result is that uhils an old but for the time bsing

in force select list may be used as a scurce for
making sppointments wvhenever the need arises before
the new select list is prepared, the sppointments must
be confined to the particuler yeers vacencies for
which the select list was made and the appointments

cannot be made for the vacencies eof any ether yeer,

33, The learnsd counsel for the respondents
however referred to the csse of R.,S, Das relsting teo
three officers Tejinder Singh, M.P, Mitra and GCurdev
Singh included in the select list approved for the
year 1979 uho were appointed after the Selectign
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Committee had met on 31,12.80, It is sought to be
argued that despite the meeting of the Selection
conuttt-ajappointu-nt from the previous yesr list

was made and was upheld by the Hon'ble Supreme Court,
A reading of the decisicn will show that the Hon'bls
Supreme Court upheld the esppointment of thosze three

of ficers because although the Selection Committes had
met on 31,12.,80, the list could not be finally spproved
by the Commission and therefore the 1979 list remained
effective, The significant pocint is that it does

not appear to have been urged that the three officers
vere being given eppointment for posts uwhich did not
concern the vecsnciss of the ysar 1979 but of some
subsequent years, There can be no doubt that if

the appointment of those officers was made ageinst the
vacancies of the yesr for which the select list had
been spproved, namely ths year 1979, thers could be

no objection to their appoimntment so long as the
select list of the yser 1980 had not besen finalized,

345 The learned counsel for the respondents
then urged that there may be & cese vhers no officer
suiteble enough on the merits may be found for the
vacancies of a particular yeesr or wvhere the vacancise
of a particuler year may still remain outstending
after the officers of the select list have already
been sppointed, MNe says that there is no provision
for cerrying foruard of the vacanciss of s year to
the subsequent year end in such sn event if the
appointments from & particular select list must be
confined only to the vacancies for the yesar for which
% the select list was prepered then those vacancies will
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remein unfilled for ever @3aa, The contenticn, in our
opinion, is misconceived, The expression "substentive
vacanclies smticigstad in the courss of the periocd of 12
months commencing from the date of preparaticn of

the list® in Regulation 5(,) would include not cnly
the future vacancles during the periocd of 12 months
from the date of the preparaticn of the list but alse
all those vecancies which are in existence at the time
of the preparestion of the select list, Anticipation
relates to something which is prospective and as scon
as something uhich is prospective is added to something
which {s praaun?;ﬂu;sun total itself bescomes an
anticipetion, There is mo question of cearrying foruaxd

of the previocus year vacancies, The sum total of

the vacancies uvhich are in existence on the date uhen
the Selecticn Committee meets and ths prospective
vacancies in the courae of 12 succeeding menths
constitute, in our opinion, anticipsted vacancies for
the purposes of Regulaticn 5(1 )., It is for all these
vacanciee that the Select Coullttiﬁ must frame a sslect
list but the select list must bes draun on the basis

of yearuise wvacancilss,

35, e may now come to the latset provisiom i,e,
the provisione fellowing the smendments mads by the
IPS (Appointment by Promotion), Second Amendmant
Regulstion, 1989 in force from 7.11.89, The last
Selection Committees met on 27,.3,50 i.e. Gndér the
latest provisions., In Regulation 2 conteining
defimitions for the purposss of the Regulations a
clsuse (1) has been added to define the expression



"year®, The expression now means the paricd from

Ist of April to the 31st March of the succeeding year,
Befors this amendment, the Selection Committee could
meet at any time within one ysar from the dats of the
last meeting, It is not necessary to repeat that

it could have ©even met later because of the use of
the expression "ordinerily®™ in Regulation 5(1). The
amended definition while not disturbing fﬂ' that
flexibility im Regulation 5(1)}has given a rigidity te
the perticular pericd for which the select list has

to be mads "reviewed and revised®™ under the provisions
of the Reguletions, The next amendment made of
Regulation 5(1) by substituting that Sub Rule reduces
the number of persecns who may be included in the
select list, According to the latest provisione, the
nueber of members to be included in the list would be
the number of substantive vacanciee anticipated in

the course of the period of 12 monthe commencing from
the date of preparation of the list in the posts
available for them under Rule 9 of ths Recruitsment
Rules plus only 10X of such mumbsr, In the sarlier
provisions ths number was to be the tuice of the
number of asubstantive vacancies anticipated during
such pericd, This smendment has no bearing upon the
preparation of the list on ysarwise vacancies, The
next significent amendment is the addition of a
proviso to Sub Regulstion (4 )., According to this
provisc no sppointment to the service under Regulation 9
must be made after the meeting of the fresh Selection
Committee to draw up a fresh list under Regulation 9

is held, This smendment resclves the conflict betwesn
e
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intereet of a person whose name is inclwed in e
salect list of a particular year but who is given

an appocintment before the finalization of the subsequent
sslect liet which does not contaim his name., According
to the pre-smendment Regulation as interpreted in
R.5.0s88 's cess appointment from & perticular sslect
list could be made despite the holding of the meeting
of a subsequent 8slect Committee and preparation of

a liet thereby sc long as such list is not finelly
approved by the U,P,S5.,C, This benefit to the

officers contained in the previocus select list hse been
withdrawn by the smendment uhich now says that as soon
as the meeting of the subsequent Selection Committee

is holdjno appointment can be made from the previows
select list, The intention obviously is not to carry
foruvayd the benefit of appointment of officers selected
for a particulsr yaar; vacancy to s subseguent yesr
which is under the consideration of s subssquent
Selection Committee as and vhen it mests., Our
attention has not been invited to any other provision
contained in the amerndment dated 7,11¢89 which could
lead to the conclusion that the requirsment of preparing
salect list on the bazis of yearuise vacancy has baen

done avay with, The lsarned counssl for the applicant

has referred to the case of Y,V,Rangaiyya and gth-;g Vs,

State of Andhra Pradesh and Othaers 1983 SC 852 to

contend that appointments against vacancies prior to the
enforcement of the smendment of 1989 has got to be mede

only in asccordance with the Rules and Regqulations as



they wvere prior to the amendmant, It is the admitted

é;su of the respondents that a select list dated 27,.3,90
has not been prepared on the basis of yearuilse vacancy

but has been preparsd on the basis of all the vacanciss
from 1987 onuardas clubbed togsthar, 0On a careaful
considaration of all the asspescts of the controversy

we are clearly of ths opinion that ths sslsct list of
27.3.30 thus preparsd is not eccording to the law and appoi.

-ntments on that basis cannot be made,

36, e may now refer to some othar points raised

by the lsarped counsel fof the respondants, It is

urged that the psrsons contained in the selasct list

of 27.3.90 have not besn implsaded as respondants in
this case and therasfors the petition is not maintainabls,
Admittedly, the list has not yet becoms final and no
appointment orders have bsan passed, No persom on that
list thus has scquired any vestsd right, Thers is mno
question of implsading ths persons named in that list

as respondents in the present case, Respondents' learnad
counssl next contends that the relisef in respect of the
applicant’'s A,C.,Rs 1984.85 and 1985-.86 seeking the
respondents 2 and &4 to finalize the applicant's
representations and to issue integrity certificate for
those years is beyond tha jurisdiction of this Tribunal
because the ACRs rslate to the period whan tha applicant
was e member of thae State Police Service and therefore
can be challanged only before the U.P.Public Services
Tribunal, It is urged that this disputa does not

constitute ®e matter concerning recruitment, of tha
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spplicant to an All India Service within the msaning
of Section 14(i)(a) of the Adainistrative Tribunals
Act, 1985, UWe ars unable to sgree, Regulation S(iv)
required the Selesction Committes to categoriza the
afficers in the zone of consideration "on an overall
assgssment of their service record®, That would
include the applicant® A,C.8s for ths ysars 1984.85
ari 1985-86, Since that material is open for
consideration bafore the Selsction Committes it is
cartainly = matter which concerns the applicant's
recruitment to the IPS, It would therefors bs within
the scope of Section 14(L) (a) of the Administrative
Tribunals Act, The lesarned counssl for thae applicant
refers in this connection to the case of Amrutappa Vs,
State of Kerala 1990(1) SLR 211 and says that ths
exprassion "matter concerning recrultment® will
include all matters which stand in the applicant's uay
and hence would be within the purview of this
Tribunal, In any cass if any part of the cause of
action is within tha jurisdiction of this Tribunal,
the entire dispute would also bs within the jurisdiction
of this Tribunal, The fact that the U,.P., Public
Services Tribunal also may have jurisdiction im the
matter does not stand in the way of this Tribunal
exercising jurisdiction in the same mattar espscially
in the light of the provisions of thes Administrative
Tribunals Act that jurisdiction of all other courts
ara barrsd where the jurisdiction of this Tribumal

is exercisable, It is next urged that ss stated in
paras 9 and 14 of the Counter on bshalf of the



respondent No.,2 the entirs service record of the
applicant and not merely the entries of the five ysars
alleged by the applicsnt, wera considered for the
purposes of the selsct list of 27,12,85 and since he

has besn found unfit he has no case for coming befors
this Tribunal, Ue have slrsady pointed gut that in

this case we are not concsrned with the validity or
othervise of the exclusion of the applicant from the
selsct list of 27,12,85; that is subject mattar of

OD.A., No.295 of 1990 pandimg at the Lucknow Circuit Bench.
The present cass concerns the valid;ty of the appointmants
made on the basis of that list and the select list

of 273,90, For reasons already recorded, this application

is maintainabls in those respecta, A further
nrgmanfa of the respondenta on thess very lines in
respact of select list of 27,3,90 that as statad in
para 29 of the counter on bshalf of respondent No,2,

the spplicant's representation datad 23,3,90 against
the A,.C.Rs of 1984.85 and 1985-86 and gther matters

waes plsced bafore the Selsction Committee on 27.3.,90 and
yet the Committee after considering all the relevant
materials found the applicant unfit}duaa not impress

us so far as the question of maintainability of this
application is concermed, It is not stated in the
counter that the withholding of the integrity certificate
for the yesars 1984-.85 end 1985-86 were just ignored by
tha Selection Committess and that they went by the other
racord of the applicant, The presumption is that the
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withholding of the integrity certificete would have
been considered by the Sslection Committee, Ue havs
no mannar of doubt that the delay on tha part of the
respondents 2 and 4 in this regard is wvholly of their
oun inaction for which the applicant cannot ba prejudiced,
The complaints must have been made in 1985 or 1986,
According to perss 15, 16 and 17 of the application,
the Anti Corruption Organisation had reported in 1987
that the complaints were unfounded, but further
investigations were ordersd, Accofding to paras 22 to
26 of the application uvhen in May, 1989 the applicant
pressed upon the investigationms to be expedited, the
Director Cenaral ordersd on 22,5.89 to expsdits them,
Accerding to paras 33 and 34 of the npplicntion)lglin
ths Anti Corruption Organization submitted a report

to the D,G,P, on 26,3,90 that the complaints were
baseless, The respondents simply sgqid that the report
of tha Anti Corruption Organization wes re-sxamined

by the D,G.,P, before baing sent to tha States Govt, so
that the process of enquiry is not yet complsts, It
sould be completed only when the State Covt, accepts
the report. That the complaints of senmior police officer
should remain undisposed of for slmost 4 tog five years
is anything but commemdable, All that is stated in the
counter is that thes applicabt's representation

dated 23,3.90, Amnexurs-8 to tha State Govwt, to take
prompt sction in the matter of the investigation was

placed before the Selection Committse; there is not a
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whisper that the report of the Amnti Corruption
Organizetion holding tha complaints to be baselesss
were also placed before the Selection Committee, Be
thet as it may, the spplicant hass a genuine grievance
in respect of the delay on the part of the concernad
respondents and the failure of the State Govt, to take
a decision on the complaints pending which the
integrity certificate of 1984.85 and 1985-86 wers
withheld, uWe are of the opinion theat the applicant
has sufficient cause of action to enable hia to

file this application which tharsfore is maintainable,

ST The last point urged on bshalf of the
respondents is that even if the applicant s sppointment
gets deleyed hes will mnot suffer because he will have
his asppointment on the basis of his year of zllotment
in view of the provisg to Rule 3( 2 }(c) of the IPS
(Regulation of Seniority)Rules, 1988, e are unable
to find any such assursnce in the proviso., Moreover,
thers is no resson why 2 wrong should be permittad to
be perpetusted simply because some bsnefit can accrue
at some future time, The rights have tec be determined
in presenti and that being so we are sstisfled that

the aspplicent has s case,

38, It was statsd more than once in the course

of the hearing that if the exclusion of the applicant
from the select list is found to be erronecus, cne
post mey be reserved for him whereass the remaining
selection send the appointments may be permitted to

be given seffect to, UWe might have conceded to

that request .ﬂ’fé particulerly in vieu of the fact
that respondents 2 and 4 have not yet finalised
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the matters of withhclding of the applicent®s integrity |
omd. 19P5-85, ‘

certificates for the year 1984-85 which are certsinly

materisl for his considersticn for :;a purposes of the

select list, But on the totality of the facts and

circumsteances uh%S;E::;rgnd in this case and which have

been described abovﬂjuo feel that the interests of

juaticajnut only to the spplicant but to the service

as a uholu)uill be served by our passing sn appropriste

order in the matter of the reliefs cleimed in this

case, As pointed out by the learned counsel for the

applicent in 2 very large number of cases relating te

the IPSJthta Tribunal has been stating onm every

occesion thet the only vslid and legal method of

framing a select list was to prepare it on the bassis

of ysar to year vacancies and yet respondents 1 to 3

have not felt convinced snd have been taking the

unjustified way of meking sselections by clubbing

together the vacancies of s number of ysars, The

only excuse which they are able to lay their hands on are

the stay orders paessed by the High Court or by the

Tribunal, It is no plessure for the Courts or the

Teibunaels to restrict the functicning of the Gowt,

in the matter of making sppointment but if the Courts

and the Tribunals find that inepite of repeated

adjudication the Govt, do not f-slugggvinnod to act

in sccordence with the orders and /the Tribunals have

stated, there is no opticn bot for the Courts and
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Tribunals to interfers, In our opinion,/comstitutionel

democracy citizens and the employees are govermed by the
rule of law mot by Rule of men , Things cannot be
permitted to be done at the fancy of some perscns

who are unable to asppreciate the true legel position,
We ere avare of the anxisty uwhich has been expressed
more than once by the Hon'ble Supreme Court over the
adverse effect on the morale end the efficiency of

the police force on account of such litigations pending
over a number of years and imnvolving such a large
number of officers, but shall the Courts stay their hands
simply because the numbers are ;I.lwolvodL:inply because
for its oun ressons the authoritiss concerned choose

to act in 2 manner which is not im accordance with lawu,
If the decisions of this Tribunal which concerned the
select liste of the pericd from 1971 toc 1976 left any
manner of doubt in the minds of the suthorities about
the effect of the amendment which came ins 1977 they
should better have takem guidance from the decision

of the Supreme Court in ths case of R.S. Das whigh
dealt with the post amendment vacancies snd they would
have found that seo far as ths method and procedure

of preparing select lists are concerned they are
substantizlly the same as they were when the select
lists of sarlier years were considesred and struck doun

by this Tribunal in the earlisr judgements,

39, On @ careful consideration of all the espects
of the controversy amnd our anxious thought to the
problems which ere feced by the Govt, as alsc of the
grisvance of the espplicant we allow this petition and
quash the esppointments of respondents S to 20 by the
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orders dated 15,12,89 contained in Amnnexure-I, Ue
direct respondenta 2 to 4 to finalise the applicant's
matters regerding hie annusl confidentiasl rsports

of 1984-85 and 1985.86 including the matter of withholding
his integrity certificats for those years and to pass
final orders therson within s period of tuc months

from the dats of the receipt of & copy of this
judgement, e further direct that no appointment

shall be made from the purported sslect list of

273,90 to the IPS, Ue lastly dirsct respondents 1 to 3
to convens ths meeting of the Sslecticn Committee and

to take sppropriate action for preparation of the

select lists on the basis of yssrulse vacancies bearing
in mind the observations contained in the body of this
judgement withim a period of six months from ths dete

of receipt of a copy of this juwigement and to issue
orders of regular promotion to the IPS only after

the finalizetion of such select list, Parties shall
besr their costs of this petition,

il
kct A Y i
Member (R) Vice Chairman

T~ :
Dated the |7  Aug.,1990;
RKM



