VERSUS

_ u“‘ﬂ’" Qf_.l.___ﬂ s O"\M Respondents.
T g‘*\é o ____Advocate for

e "Respontients.

CORAM : +

Hontbl Pr. R . Sovecna Membev—J
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1 Hon! ble Mr. S;; I}f“

]

1. Whether Reporters +i local papers may be allowed to

see the judgement ?

5. To be referred to the Reporter or rat 2

the

3, Wwhether their Lordship wish to see the fair copy
| L l

= 4 ek the 3udgam3nt 2
4. Meslﬂam to be circulated to all Bench T
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H. C. Bharti
Meerapur, Allahabad.

C/A Sri ’Ucpl Gup‘ta.

4,

C/R Sri N.B. Singh.

o Late Sri J.B. Saxena, R/o 397-E/S

Versus %

The Secretary to the Ministry of Finance, mpaﬁmt'r

of Economic Affairs ( Indian Economic Services), 4

- North Block, New Delhi. ;

The Development Commissioner, Small Scale
Industries, VIIth floor, Nirman Bhawan, New Delhi.

The Director Small Industries, Service Institute,
Govt. of India, 187-A, Attarsuiya, Goal Park, |
Allahabad. '

The Union of India, through Secretary Ministry
of Industry Udyog, Govt. of India, New Delhi.

see Re sp Mdents .

ORDER
Hon'ble Mr, S. Daval, Member=A- -

The applicant has made this application under




i. a direction to the responden "‘;
applicant's name in the seni

effect from 22.06.80 which is ﬁhﬂ”
inclusion of his junior Sri Khuﬂm
and grant subsequent prm}fi ions to ‘-@ﬂ

& applicant on this basis.
A
Ir‘_ 5 B a direction to give all consequential benefits
I including arrears with 12% interest; and -
1
ait. award the cost of the application. _ ' ;'
. 3. The applicant has mentioned in his application

that he was directly recruited as Small Industries

Promotion Officer on 24.02.66, was confirmed on this
0w post on 30.01.70and was promoted to the post of
‘.

Assistant Director Grade II on 17.09.73. He was deputed

to the post of General Manager, District Industries '

| " Centre, Lakhimpur, Kheri, under the Govt. of Uttar ]

1 | Pradesh, and he relinquished the charge of Assistant

Rk Director Grade II on 31.03.80. The applicant's servif.:“&sr
= continued with the Govt. of Uttar Pradesh till he it

V= joined as Asstt. Director I in his parent department '

on 14.C6.85. His juntors Sri Khurshid Ahmad who was
directly recruited as Small Industries Promotion
Officer on 10.12.73 & confirmed on the post on 11.02.77,

with effect from 22.06.80 in the draft
ﬁi,mulatod through Ministry of Ir
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Srade IV of the Indian Economic Services \d.th _'_ Yo

#- _ from 10.12.80. He claims that he remained seninvi i; b
I to Sri Khurshid Ahmad all t hrounh the seniority list r- (f
t B of eligible in-combents of feeder posts in Indian b

! -

. Economic services prepared in 1981. He has drawn
attention to Rule®(i) and (ii) of Indian Economic i
Service Rules to claim benefit of promotion on the

basis of seniority. The applicant made a number of ;

representatioms which were forwarded by his department

to the cadre controlling authority. The applicant has
mentioned in his RA that he was subsequently promoted

to Grade 1V ofrlndian Economic Services by an order
dated 21.05.91 with effect from O1.10.90;pursuant to

the direction of $Qupreme Court in the case of B.S.
Kapila and other V< Union of India and othegs in

Civil Appedl no. 4612-1614 of 1990. .

Ny 43 The arguements of Sri O.P. Gupta, learned
' counsel for the applicant and Sri N.B. Singh learned

: L
counsel for the respondents were heard. e S

5. The scope of the judgement in HM& oF _H*-‘
ot

case has been dafineq hy the judgmtﬁ Lﬁﬁ ﬁﬁﬁ) ex. JeRE




also working on a class I post outside the cax

A S siagpiar s e

who were on ex-cadre posts also and were continusus
officiating on a class I ex-cadre post. The app lic

of the interpretation given in the abowe

to be covered by that judgement. However, since the spp lcan
has not kased his claim on this contention, we take up the

grounds advanced by the applicant for claiming relief.

6. The first contention of the applicant is that hﬁ.hfl
was selected for deputation on the basis of his merit and .

was sent ondeputation to the post of General Manager under f

the Govt. of U.P., and, if he had not gone on deputation,
he would have been promoted to class I post in his own

department in 1980 itself. Since the post of Asstt. mm_.mwl
Grade I on which Sri Khrushid Ahmad was promoted in 1930 was |

available when the applicant went on deputation, he would
not have gone on deputation if the post had been offered ‘ggl r ‘|
him., Even if promotion to the post was made after 3103-33, '

the applicant should have been offered the post and he ﬁm«lﬁ

have come back from deputztion. Such action on the ptr’t, Bf

the respondents would have been possible only if order of

inclusion of Sri Khurshid Ahmad, who was junior to the

applicant, in grade IV Class I of I.E.S had been mssq@

‘—

the applicant was on deputation. Frem annexure H ‘ﬁ?
OA it is clear that such inclusien was d‘ma;bgr ir C ."-".
@n:bmi %M.ﬁé This eimnm
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appmemt on account of his san;l.arrity am ﬁ% ‘”'
date. The applicant had come back from Mﬁiﬁfﬁ '
When Sri Khrushid Ahmad was promoted in 1980 on ad H N

: ‘ ) |

ould be

the cepartment could not fore-see that officiation

=

deemed to Be on a grade IV post and could be cmiﬁf@

inclusion in Indian Economic Service.. The regular pr ' "]

h

of the ‘officer holding such post on ad-hoc basis was m
retrospective effect in order to implement the judgement of
the Apex Court in Narendra Chaddha and others Vs. Union of

India and others AIR 1986 SC 638. The order of Apex Court
was on the ground of deemed relaxation of rule 8 of Indiaﬁ
Economic Rule owing to anomolies due to officiation on grade &
IV posts on ad-hoc basis by officers.for 15 years or more

without any action for regularising their services.

e The respondents have contested that claim of the i
applicant and have stated that the applicant was not eﬂiitﬁﬁﬂ'“
to promotion because the direction of the apex court in

Narendra Chaddhas case was limifed to those officers wﬁ;’d‘! -

in the c adre of Indian Econcmic Services.

in his RA has controverted both these contentions. The L
first centention that only officers officiating on nﬁéﬁﬁ.‘;p
basis on the cadre iosts were considered for promotion to

Indian EﬁMﬂ Service on zccount of implementation of ¢




*In view of the sbove discussion, m
is partly allowed with t he dri'f"'_'_fff___ on .
impugned seniority list dated 8th ﬂﬂ' zm h
be modifed by the Union of India so as to limit =
the benefit of cotinuous officiation tmﬂﬂs senior-
ity only to those incumbents who had continuous
officated against cadre posts induded in grade
IV of the Indian Statistical Service, even though
their appointments were not made in accardanca
with Rule 8(1) (a) of the Rules. However, if such |
a person, after appointment to a cadre post, had 1
come on d@utation, against a post in the same or

higher scale, and the cadre controlling authority 4
certifies that but for his deputation, he woud g
have continued to officiate in a Grade 1V post of

the service, the deputatisn period would not Jl"—'

constitute a break and the benefit of continuous
officiation wo:ld not be denied to him in respect

of such period towards seniaerity. The promotions
made to Grade I11 of the service shall also be
revived in the light of the revised seniority list.®

il

The applicant has, however, mentioned in his RA that the
judgement in the case of Pratap Narayan and others was chall- A
enged by Union of India through Civil Appeal no. 3265 of 1991
and writ petition Civil no. 178/90 which was decided by the :
apex court on 29.04.92. The apex court in its order in the
civil appeal and the writ petition mentioned above has drawn
attention to the direction of court in Narendra Chaddha's

case (Supra) to treat the persons promoted to several posts §
in Grade 1V of each of the two services viz I1.E.S and l.5.5, i

e am— b

contrary to rules as regularly appointed to post in Gpade IV l
{

:_‘ e
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*This court has nowhere used the expression
'cadre post' or "ex—cadre® in the judgen h
Needless to say that these words are the =
| of Service jurisprudence. In Narendra s

case it was legally impossible to make any

";: 3 distrnction on the basis of cadre or ex-cadre e

g posts. In any case if this Court intended to do r,“

'r; | so,it would have done it in clear terms. The *

l: word 'post' has been used by this court to l
If-’_ indicate an appointment, a job or a position to

i.: which a person is appointed,® |

Thus benefit of the judgement in Narendra Chaddhas case was ¥

meant for not only officers who were officiating on cadre

f‘" post but also for officers who worked on excadre posts on ¢ o
] o “ . 'i
=, the basis of their continuous cfficiation on such posts. :1

of the judgement dated 11.02.86 . a

] . 8. As far as the question of application/ in ,

FI: Narendra Chaddha's case to the officers who were promoted on ;
:1_ ad-hoc basis after 01.02.84 is concerned, the applicant has

R contended that interpretation of t he respondents in their @5 J’- 'i

K only intended —niaryat \'4-

was not coreect. The judgement hot £ that the officer




"-_Wﬁﬂ.&g . T
till the date of judgemarﬂ: as can be ea: ily &B:E ;,,,.---.
A

paragraphs22 and 23 which are reproduced balmw—

__l

ol " We are aware that the view we ere taking hy e e 'Ei' Y

- sl
=
e

. I'Lj" upset the inter seniority between those promo -.'n
[:.1 whovere included in the Select Lists of 1970, 1@& Ry
] l'»- and 1984 and those who are included later on or tﬂ‘@

have not been included at all till now. The < lsierd
existence of this possibility should not deter us
from adopting a uniform rule in the case of all

"""""'*l promotes and direct recruits to-.adjust the equities
| amongst them as rgards their relative seniority in i
i the light of the violent departure made by the h
Sovt. both as regards direct recruitments and : ,i

promotions which it had to make every year under the
- Rules. The prejudice which the promoteas imcluded ‘
in the select Lists might suffer is marginal and '1
has to be ignored. |

case is to direct the Union Government tot reat ﬂ

- persons who are stated to have been promoted in tm

i . @se to several posts in Grade IV in each of the ° SN
e ' services contrary to the Rules till now as b&ﬂimi_r "Jl'f '
"""'- - | been regularly appointed to the said ;bﬂat& in G *

=

{

i_ = Having given our anxious consideration to the

Cit submissions made on behalf of the parties and the ﬂ

et peculiar facts present in this case we feel that the

h)- the appropriate order that should be passed in ‘t}h,is ]
L

N .11
IV under R. 8(1)(a)(ii) and assign tMs L_ =
in the eaﬁrn withaffect from tha & from which they

aaaaa



d&ﬁgu ﬁf *ﬁﬁiﬂHﬁﬁ@lﬁfiﬁﬁ‘ihﬁilﬁhﬁ :ﬁ“:rﬁ;f '%
d&@ﬁhﬁ recruits shall be given sﬁﬂﬁﬂﬂﬁﬁw J; -
ffect from the date onwhich their names we:

rueammenéed by the commission for : .'""'

such grade or post as provided in @1 {&ﬂ' £ R

the Rules. A seniority list of all g ‘F""

the direct recruits shall be pmp&ﬁld m f |

basis treating the promotees as full j}“ T ;J the
Service with effect from the dates from hﬁiqﬁ -1 g S

are continuously officiating inthe posts. This
direction shall be applicable only to af-“ﬁi:’érs 0o
have been promoted till now. This ist he meaning
of the direction given by the Court on Febbuazy 1,
1984 which stated , ' we wish to make it clear that |
their is no question of any rotation system beiﬂgl

applied under the Rules, as they exist now.* aAll
appaintments shall be made hersafter in accordance
with the Rules and the seniority of all o fficers

to be appointed hereafter shall be governed by

R. 9-C of the Rules.?®

The applicant has shown that the department of Statisties

had understood the judgement partly in the above context

by including officers promoted upto 11.02.86 in its order 2 3
no. 11024/4/86-ISS dated 08.05.86 (annexure R-1) . Therefore,
the contention of the respondents that only officers pw@ﬂﬂ' ¢
upto OL.02.84 were to be irncluded on account of ﬂontinuﬂﬂgf 1 :1'

of ficiation in I.E.S can not be accepted. .-

9. The respondents have contended that the a,pp cat
could be promoted on the basis of dimt.ian of m

""

court given in B.5. Kapila and others w. S
ﬁng : m @‘msﬂ ﬁivnmm no.
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mspecial leave granted.

Heard léarned counsel for the fpatrt& Nas
not been disputed that the appallmts in t ‘-T !
als wers senior to Narender Chadha m tbj é sdre wh
this Goupt by judgement dated llth Februa. s y 1
in Narender Chadha and others V. Unianiﬁi e
and others (1986) I SCR 21l disposed of the earlie ,, ) :-.'.'I

dispute between some of the officers relating, ﬁ

=

_.=r,
-E‘

i b ]
—-vr-
)
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gy

claim of inter se seniority.

S
¥

4fter the matter was heard at length we had
suggested to the Union of Ihdia that in view of the
palpable injustice which the appellants before us
in those appeals have been exposed to in the matter
of fixation of their seniority obviously for no
mistake of theirs the benefit of promotion on the
basis of their own entitlement should be conferred,
on them and they should not be made to suffer. We
are happy +that on nstructions from Mr. N. Tyagara- 1
jan, Deputy Secretary to the llinstry concerned who
is present in Court, Mr. A Subba Rao appearing for
the union of India, informs us that the suggention i
made by us has been accepted subject te the conditim
that the appellants who get ifhebenefit and otle rs
similarly Aituated who ars entitled to the benefit
would not claim consideration of their past service ‘
for read-justment of inter-se seniority. @&hen r&hm".
are pror:;bied to the pigher grade, their seniori ty
will count from the date of such promotion md they
would be entitled to all benefits on the basis of
such promotion untill superannuation. m '
Union of: Indi.a nas acreed to cm‘&a for t
on pmomotim, fitman would be done |
the super-annuation of mh & m i}f ts 1
hma and would not be tgeate a1 Bk N
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be g&wn eﬂeet to frm Ist &
r tes to us that apart from the aﬁpﬂw rre
o any who-. z2re entitled t5 this hlﬂfﬁ&w
' would be free to agproach the concerned Mini. -1 '
g and am being moved they would also be tlec
- [ some-benefit|to the same benéfit.

L The appeals are disposed of a ccordingly.

' }J o No costs.®
B This judgenment is applicable to the parties in the case at:ﬂe
8 to those who sought to take advantage wluntarily subject o '_.:'
u_: : terms and conditions of the judgemnent. It csfnot be takem
| as. applicable to sll of ficerswho were senior to Nsrendra
Chaddha and not included in the I.E.S on the basis of tha
r judgement of apex court int hat case. It irslzinawn whether <$
the applicant was one of the partiew in the civil appeals _ ) !
and S.L.Ps in which were covered by the judgement of 1}
[ d BeS. Kapila's case (Supra) If the applicant was the party ;’u
'-:'.~ K to any of these judgements or has voluntarily acce'ptadféhi ;?1
:',,:_r would not be entitled +to any further benefits beyond wha‘t II
‘ { have been given to him in terms of that judgement. &lth@”gﬁ}r

it appears from the following sentence of the CA thatithe =
app licant was a party to civil appeads of B.S. Kapil&'s case h_,:
R (supraj . f
%That the feeder post holder, who had ba?a left
and whose juniors had:-been included ;in
Ecomomic Services due to emtinm!h
m lashpr wzmhgd tsh: mm

er, . c:! _'.,';-;f,".f leav
e F""_.I h_ - 52 s




Neither the applicant nor the respondents huﬁif
'_sj.t-a?h-&d -.that 'm-'ﬁxs was 5.0, -ﬂg, theﬁefmi

assumption that the applicant had accepted @hg_r :ﬁ ond

:1 - imposed in B.S. Kapila's case (Supra).
10 . The respondents have taken the plea that since the
-3 applicant has been sent on deputation on temporary and =
ad-hoc basis, the period spent on deputation will not cf&g'ﬁ'_
» towords officiastion on grade IV post in the I.E.S. This |

arguement loses validity as the applicant seeks relief of = 3

promotion to grade IV of l.E.S from the date of promotion to

his junior 8ri Khursheed Ahmad. It is not denied by the
= respondents that the applicant was senicr to Sri Khruseed
-+t Ahmad by about 7 years and 10 months and by several positioss 1‘1
| in the seniority list of persons working on feeder posts to ..J

d I.E.S. Provise to rule 8 {i) (a) (ii) of I.E.S rules rﬂaﬁ +

\',-?'_ as followss~- e 7§
[

e
f

LY

"Provided that if any junior aff:l.cer in Grade W@'ﬁ -

eligible and is considered for Prmotien all offic j
o

who have completed not less than four years of "

M) I" F

service on a regular basis in that grade. ‘__"
_ shall be made in the order of seniority sub;pﬁg ,“. I
R rejection of the unfit by the contra.khngl,gl_ -

on the advica of the Board.®
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16 ot :I—am.s: rule. In case of the wmﬁt ﬁ

to junior is given effect to, provisions of 2 “I

of the consititution will come in the way baqmm

also remained on class 1 pos »Fontinumisly from C

11.02.86 and more till he was given benefit of B‘s' T

case (supra) w.e.f. 0OL.10.90. This also takes care of J 2

arguement of the respondents that the applicant was not enti-

tled for promotion to grade 1V of I1.E.S because he had lwl‘ur :

worked on qualifiying post for 4 years.

Edlf- lle. The applicant has claimed the benefit of FR 118

o which reads as under:- ,
1 t,ﬁ_f * A Government servant transferred tof oreign P

r_ service shall remain in the cadre or cadres in whiﬂlﬁt

. he was included in & substantive or officiatimg

£ capacity immediately before his transfer, and may ’ﬁi‘

given subject to the conditions prescribed underﬁ
second proviso to Rule 30 (1) such substantiva Gg Yo
officiating promotion in t hose cadres as the auﬁ

competent to order promotion may dicide. In gi

promotion such authority shall also take '113"’1'.‘0 T‘
the rfture of the work preformed in foreign service.

t"'f

Nothing in this pule shall prevent a X
of a Subordinate Service from receiving &uaﬁ '
pxnmntim in G’Cwerrmnt service as tm ,m. Lty
who would have been competent tuf e

jgm h. rmin&d in awcmmt s€;

..._u_
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other case beside that of the applicant ﬁﬁﬁ ~T~ _._' imen
benefit under FR 113. -Ewn applying mua;- _‘_:_.‘_ plic.
will be entitled to proforms promotion t,

[t ST
L
— _ 2
1 'l

junior was promoted. This FR becomes operative r"'_" Lex
.pramotlan of juniors and, thereforg, benefit of tm

can not be denied to the applicant. .
12. It is clear that the viewed from any angle, ‘Ehe";".._.
applicant is entitled to be considered for inclusion _.{t;n; |
I1.E.S with effect from the date of inclusion of Sri
Ahmad . Therefore, the respondents are directed &o ceﬁ

the applicant within three months from the date of com

1B
cation of this order, for the s ame benefit which has m
granted to Sri Khursheed Ahmad for inclusion in I.E.S, 'ﬂ;ﬂr

effect from 22.06.80 and for grant of all consequential l

benefits including the difference in emoluments and promotial

p"‘rl

to the higher post in I.E.S from the date of promotion of P
Sri Khrusheed Ahmad on those posts. This is suﬁjfaé%?iﬁ“
ulation that the respondents shall asertain that thm
estoppel on account of applicant being party to m;

‘Civil Appeal in S.L.P which were decided by B.S.

case (supra) or had volunteered to accept the ;.‘.: .

" w kR

all be no ordex ag.
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