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The Hon ' bla Mr . J 

The Hon ' bl.e Mr- . 

1.. lI,he the r As por te rs 
the judgmB nt 1 

of' local papers may be allou.ed to SeB 

" 
2 . To be reFerred to the Reporter or not 7 ./i, 
3 .. l1hether their Lordships wish to see the fair oopy 

of the j udgme nt 7 N 

4 .. l.!.he tho r to be circulated to all ether SerchBs 7 fV 
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C .JT 
Al l ~ 'I 

nion of In~i8 Or s . 

v s 

A IV T T 

All \H.,q~~ 
~ I 

t\pplicant 

Respondents 

Cors"'}; Hon . Shri Justice S r Dhaon. Vice Chair an 

01" AI J"DC'1EN'T: DHED, 24 . 11.92 
pr.D: S ~ Dhaon. Vice Chair~8n 

The princi')sl prayer is that t~e respondent'" 

be directed to pay tt)e applicant the arrears of pay 

with effect fro::J 24.3 . 55 to 11.7.72 on the footing that 

he was in continuous and uninterrupted services of the 

respondents dllring 

further prayer that 

applicant. 

2 • A reply has 

the 

18% 

relevant 

interest 

been filed 

period. There is a 

may be ~warded to the 

on behalf of the 

respondents . Counsel for the parties have been heard . 

1. The material facts which are not in dispute are 

these: On 24 . 3.55. the applicant was suspended fro~ 

service on the ground thlJt a cri!'!1in"ll case a-:;ainst him 

was under investigation. A charge sheet was submitted 

by the investigating agency 1n accordance with law. 

The applicant was put to trial and was convicted by 

the trial court for on offence un er the Prevention 

of Corruption Act. The High Court allowed his appeal 

and set aside his conviction . 

4 . Upon assing of the order of the 11igh Court, 

he was reinstated 1n service on 31.8 . 63 . II£" W(lS a~:un 

su!';pended from service on 11 . 8.1963 . lie retire'l fron 

service on 11.7 . 72 . So'ehow or other the disci)linarr 

proce<:>dings 

"ropped, 

could not proceed and .... ere eventul11y 

• 

• 
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5 . Tn t he r eply 'ileoJ ('n bchnlf of t'le r n t 

1 ... r 18 1 v r ~nts 8 r ~ these' The o r der of suspcnsi n 

"'''9 chellen cd bl"f re the Civil Ju:l e . 

was ~ecree:l . reappeal ryfefcrred 1;)y t le 

d:l t cl 11.p . u3 

l\Ar"E'illy . It 

Railway A(imtn st r a t ton, succeeded in paft b fore the 

Disl-riet Jud£,c, fiarcilly . The second oppeal no . }S .... 7 71 

of t'le Railway A€!lJli'listfation wllS finally allowed on 

4 . " . 76 . "T'he 1 iljh Cour t dis!nissed the suit 'lnd held thnt 

the o r der of ~uspension o3ted 31 . 8 . 63 had been validly 

rassed unrler Rule 1706 4 of the ~a lway Establ· 5"~ent 

Code . The applic'lnt retired from service on 11.7.72 . 

The disciplinary 

applicant could 

proceedings pending against the 

not be finalised as the matter was 

subjudice . The continued under suspension 

frOM 24 . 3 . 55 to 

applicant 

11.7.72 and the lIigh Court finally 

year 1976 . Finally on II . . ~7. decided the matter in the 

the rpneral "'anager, 

passed orders for treating the period 

i 1 y • 

from 

Gorakhpur 

24.3 . 55 to 

11.7 . 72 as under suspension. 

(,. I 

clearly 

that the 

have 

recites 

order 

perused the order dated 31 . 8 . 1963 . It 

that the General 'tanager had decide-l 

of dismissal should be set aside. It 

also recited that further inquiry should be held 

the applicant under the rules as contained 1n 

against 

Chapter 

XVII RI. The operative portion of the order is 8S under: 

'NoW'. therefore. the undersigned hereby -

1 sets aside the said order of dismissal from 

service; and 

ii directs tfle said Shri Kamata Nath. Rooking 

Clerk, shall under Sub-Rule 4 of the Rule 

1706-HI be dee'TIcd to have been placed under 

suspension with effect from 26 . 11 . 1961 FV 

~nd shall continue to remain undpr suspe~sion 

until further orders.' 

R. '='or glvin'" relief to the applicant. the effect 

of t he order dated 31 . 0 . 61 has to be eXI'i"lined a sinst 
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th~ blC drop t~ t 

(,vent "lIly C!rolped. 

the 

It 

th e 

" . • 

i 8 true 

General 

1n ry proteedlngs We're 

t"nt th oroder C!atcd 

11.8 . 7 ., !'J9" by la nag e r t ~ ort es'crn 

ailwav. ~or8khpur. thAt fro!'} 31 .. f3 to 14.7.7" t e 

I" lic"lnt s h a ll b dccme 1 t be uod e '" SU SDc 'ls h; 

ap plic t i o n. Ye t , 

hn s 

not ~e (' ~ ch") 1 1en g ed in thi s 

dj udi ating u on t he g r ie va nce 

' o r ivin g r e li ef t o him , it will 

ap pl ic 

for 

~,d 

be necessa r y t o e x am in e 

th e l ega lit y of t J-.(> s :l or c r. 

lea r ne d co u nsel for the r esp~ nde n ts con t onds 

that his Applic8~i~n cennot p r oceed in the absence 

o&' a ch'tllenge to the s:'lid ordE'r . Eve n thoufh there is 

n0 1 ct"n l lengc to the 58111(". the respolldents have b sed 

t ',ei r defence on it and have come to the Tribunal y well 

:J.wa r e of the fact that t1-!e legality of thp said order 

rna y be 

tot. he 

be in 

subjected to scrutiny . 'T'herefore. having r egar'.! 

totality o~ the facts of this case, it will not 

the interest of justice to throw out this 

application on a 

prjudice will be 

Tribunal records 

mere technical groun-j. Morevover. n 

caused to the repsondents if the 

its findings on the question whether 

the General '!anager hRd the jurisdiction to pass the 

order dated 11 . 8.87 . No factual controversy has to be 

resolved for deciding the said question . 

10. Reliance is placed by the Counsel for the 

respondents upon Rule 2044-8 of the Inciian R<'!ilway 

"'~taLl ; sh ent ro e. Vol . ITI which reads as fo110\<o's: 

11. 

II 1lhen • railway servant who has been suspended 

is re-instnted or would have been so reinstated 

but for his r etirement on superannuation while 

under 

order 

suspension. 

reinstatement 

the authori ty 

shall consider 

competent 

and l1la k. e 

to 

specific order -

a regarding the pay 'lnd allowances to be paid 

to the railway servant for the period of 

suspension ending with reinstatpment o r 

the date of the retirement on sllpe r annuAtion , 

~s the case ~ay be" and 

whcthrr or not ttlr ~ Id perioJ 51 11 be 

treated os a pe r iod spent on dllty . ' 

'rIle ques ' ion is whe t hp r the lforpoquo t e d rul e 
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is applicable to the period from 31.8 . 63 to 11. 7 . 72 . 

.... t ie" nobody' 5 cnse that .(lny order \oil s passed OR or 

'liter 31.R.f13 . In fact it 15 the respon lent's own case 

that the order of stls'lension continued to 1 st, but 

eventually disciplinAry proceedings were dropped in 

the year 

servnn 

'Jere no 

1 "7 . The rule clearly 

\, .. ho i!=l under ,susklensi on 

provides 

should 

r '\, '"'"'-<.I n.U~' 
order eithe r express or implied 

that a rail .... ay 

be reinstated . 

was passed tl11 

the applicant retired from service 1n July 197~. It 

is the common case that the applicant retired from 

serV1ce 5 a suspende employee. Therefore, it is evident 

that the afarequated rule could not be evoked by the 

General '1anager. I1is order, therefore. was without 

jurisdiction and was voiQ. It is a settled law that 

a party need not take steps to get a void order out 

of his way. ~e can take the plea that a void order should 

t.~ be i,l~d if it is sought to be enforced against him 

in any leaal proceedings. 

12. ~Iaving taken the view that the order dated 11.8.87 

was non est, the respondents have no jurisdiction to 

treat the applicant as a suspended employee from 24 . 1 . 55 

to 11.7 . 72. I have seen that disciplinary proceedings 

initiated against t~e applicant were dropped 

unconditionally, it follows that the applicant 1s 

entitled to be paid his salary from 24.3 . 55 to 11.7.72 

on the footing that he was in 
(,Q I"':.\. 

un":''1.t'''rnlpteJ service durin:::l s"ch period . 

shall, therefore, compute the a~ount 

continuous an~ 

'1'he rf'spondcnts 

payable to the 

applicant and pay him such amount after deductin~ t"e 

payments majc to him towards subsistance allowance etc . 

The payment shall be marie witrin a period of six months 

from the dnte of production of a certified copy of this 

orrier by the applicant before the relevant authority. 

11 I am not inclined to award 11ny interest to t le 

applicant becau6t" it cannot he s<lid that the General 

anORer and th Railway ~nmjniBlrntion did not act 

bon~fide in trent1ng the applicnnt un1er suspen ton . 
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14. It 19 st tei by tl-(" coullsel for the responr1cn' 

t ilt ootht" would be payal)l- towards the grntuitf to 

t~e applicant 85 he .... ns in unauthorised occupation of 

t~e Government accommodation an~ he is sAddle:! wit 

tJ-te liability 

6 1, 11 p,iv 

applicant as 

of pav1n p n 1 rent. 

t t t of t'le ar"ount 

f.l).tuity. Suc~ a statement 

"he respondents 

payablc to tre 

shall be iven 

by the respondents to the applicant "'itt-in f1 pertoC! 

of three months from tle prodtlction of a certified copy 

of this order by the applicant before the co petent 

authority . If any amount re n~ns to be paid to the 

applicant, the same shall be paid. 

15. With these directions this application 15 disposed 

of finally, but without any order as to costs. 

-

$'<. !l&Jj.-
S K Dhaon 

Vice Chairman 


