h Iaethar Bemr‘ters of Leﬁal pape*- may ta 'a lowed |
to see the Jngﬁrwnt 2 - L | | .
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Hon.Mr.Justice K.Nath, V.C.
He Fo R.B,

(By Hon.Mr.Justice K «Nath, V-ﬁh}

This applicetion under Section 19 of the
Adminisirative Tribunals Act, 1985 sgeks a declaration
that clause (10) of the order cated 15.12.,88, Annexure-2

providing for reservetion to the 3C/ST category of

Selection Grade Divisiensl Aczountants under respendents :

1 to 3 cannot be applied to the Divisicnal Accounts

Officer grade I in the scale of Rs. 2000-3200. There is

- also a praysr to quash Recruitment Rules gontained in
- ) Annsiure~CA.4 and Annexurs-CA.6 in sg far as they
; concern  Lhe provision of reservation to the post of
Oivisional Accounts Gfficer grade 1
P

25 the applicants are Civisional Accounts OfFficers
grade I1 in the scale of Rs., 1640-2300 uwith Comptzoller
and Auditor Seneral of India (fer short C.A.G.) as Head

of the Department. Respondaent No.1 is the Union of India &

through C.A.G. Respondent No.2 is Accocuntant gﬁﬁarqxggjtj

:J and 130 of 1991 onag Hiralal and Kamts Fresad Rabuwl =

uith the three others, all bslonging tn-tﬁnsﬁaﬁhﬂ'if;;g-
Laste natnguryi were impleaded as respandents QW ,,t b
order dated 3'2..2 91, GCounter AP i-ﬂluﬁt MI yehalf
 Miralel hes been filed by one Ran Fros |
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-1'-." 'm , m@m Countes AP f
~ Shri S.K.Misre, Senior ﬂgugg Mmmtﬁ
points raised in all the three ﬁpgnggg-'*

Substantially similar.

3. The basic ground in the Original lppllﬂl!ﬂ!!ﬁ

is that there hes been one composité gadre of ﬂi'ciﬂ n ﬂ

-

Accountants and the crestion of the grade cf ﬂiuisiﬂﬂii

Accounts UOfficer grade 1 (3Sazetted) group 'YB' in the

Scale of Rs, 2000-3200 is only a promotional avenue uithﬁn‘?
- the cadre and does not constitute creation of promotion

posts hence uoces not atlract the provision of rassrvation

applicable to <E/37 categories for promotion posts. The

o

S ance of the defence iz that &L

B
I

=
o
1]
i

ic post of D.A.0. grade I
(Gazetted) group 'E' aforesaid is a gazetted post as

distinguished Prom 3eleclion Grade Divisignal Accﬂuntants,

which are non gazetted ministerial group 'C' post, and |
d
: t
constitute independent promotion post hence the bensfit
{
of reservation is available for those posts, i
\ |1
< 1

4 A brief histeory of the cadre will bs wseful.

It is admitted by all the parties that before 1,7.88
there wae one cedre of Divisicnal Accocuntants(faor ﬂhﬂtt’
UsAs ) consisting of the ordinary grade aof Sﬂﬁ-ﬁuﬂts in

the scale of Rs ,1400-2600 and a 3election Orade to tha

extent of remeining S50& in the scale of Rs. 1640-2500.
The Indian Audit and Accounts Department (3eslection Grade
JeA.) Recruitment Rules, 1967 (for shozt 1987 Rules) caw

into force on the date of their publicetion in MM of

o - gazette. The date of Lhe publicstion is not bafe Lo om.
ok b e e | RN :J
rﬂmvﬁ# ﬁhn mahadule Ituahlﬁl to ﬁﬁ_ﬂ 1es pp 1:"1

--J1E%]. —i 'fni_;}i_

| Sehemtien Srase Duke uiin 1940 pesia, 3 i
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qu‘ HM' 1400-2600 ui;!ﬁ § ysars regular s "" ca ';'; 2
Il*. was a non-sslection post to be T’ﬂ.‘l,.l W 32

'1I
|

,'ﬂ&ﬂﬂy tﬂ# 3 'r*;
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Accountant General ur a Deputy Accountant ﬁaﬁlﬁn}
equivalent Incharge of Administratien of cadrs n‘! ﬂ"

D.F.C. consiating of 3 officers

ancther Oy AsGs and an Accounts Cfficere The ﬁn@gﬁfiﬁEF‘
| i)

Grade Y.As uers to he placed on tuo yesrs probaticonse

’ b |  Smlection e
Se It is interesting that although [ = grsda D.Rus

WeEre Lo Le appoinied by promotion from D.As in accordance
wilh 1887 Rules, the Recruitment Rulss for D.A were framed
| Indian Audit and Accounts
Recruitment Rules, 1388 (for
fhese rulss uere also to come inte
cetion in Lhs Sazetﬁa, but
ught on rtecsrg ef this case.
uhoSe number wss described
he 3chedule te bes group *C*
minizterial posl in the scale of Rs1400-2600
to be Filled by direct recruitment; the rscruits Yere

te be placed ocn two yecrs probation.

Es | The 1987 as well as 1988 Rules contained ,~;
Rule & which provided Por reservation e¢f variows catﬁgﬂt$1l-
ineluding 3€s/3Ts to be done in accordance with the ﬂgﬁ@iﬂ
of the Central Govt. as appliceble Lo the persons emp

in the Indian Audit and Accoupts Department.

It uas by the Govt. of Im'.lh._, Mﬂgﬁ /

’i“.'s..m.aa, &nngxu:gg.d ;haﬁ ¢
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. {1) B.A. (ﬂrdinary}l&ﬁ of ‘hhr mﬁ
of Rs. 1400-2600,

(2) Selection Gradse D.A : 30% of t,hg ‘4
the scele of Rs.,16406-2300, ‘l-- By -

(3) DA« {Gazetted) greup *B': 20% of the cadem !
in the scale of Rs. 2000-3200. e ~.~-.5,
The O«M. further says that guidelines Por filling the pui%.‘ .
of D.A. (Gazetted) group '2' would be issued by the E«Rabs
These guidelines are contained in Annesure-2 datsd 15125885
It begins with ! Latement that the “cadre compos ition®
would be as detailed szbove in Annexure-1. 3etting cut the
variow guidelinss ar; . ménticoned that thers would be
reservation for Lhe concerned cztegoPbies as per the Erechurs
fer the group 'B' Gazetted D.A«l. post in Lhe scale of

R .28008-3260. This para has beenm impugned in this cases

B Cn 23412.88 the Cl.A.G, issued a circular, Annexure-2

to Lhe Counter APlridzvit of Ram Frasad, with reference to

Lhe circuler dated 13.12.88, Annexure-2 to the 0Oziginal
Application. This cirgular provides that there would be
promolion from group '€' to group 'B' (Gazetted) pest from
Selection Grade D«A.; that the promotess in group '3'(Gn=attcﬁly
pOSt would De placed on twe yesrs probation and thaeir pay I
wouid be Fixed under F.Rs 22-C. Thereafter Follou the
Recruitment Rules Ffor the post of Divisional Accounta ﬂ@35iié;

o
e

9% These are Incian Audit and Accounts
"‘ Elfgsﬂi Ressaifgpant ulm, 1909, {far hosty m
. -";_-'-"'..,__--'-. *i.b m hnnm m;mu af K ssad
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was tc be filled by promotion of Selestion : . ‘

three years regular servica in tbai;_gnnda=ﬁy=#1555¥*t”*
O+P.C., Pailing which by transfer ete, The H-Prﬁq

to consist of the cadre Controlling Officer of thlfiéiﬂ

of the Accountant Generel and two cther officers of ngﬂiﬁq.
rank of Accounlant Genersl. The U.A.0s ysre to be placed %h
on ftwo years probatliocn. Like 1387 and 1988 Rulss, these
rulss of 1909 alsg contuined the provision for reservation

1n Favour of the concerned categories in Rule g,

10. Finally, the C.A.G, issued circular deted 29.3.90,
Annexure-=1 to the Counter Affidavit of K.P. Rahul oh the
- - “ - - ”
subject of change in designatlion. This gircular ment icned
chat the questicn of revising the designaltion cf the post
of the Ue.A's cadre 3= yzs under consideration and the
—

deglsion taken was Lo revise the designations ae Follows -

(1) BeAe in the scale of Rs.1400-2600 - No chanjes

(2) Sslection Grade D<A+t in the scale of

R3S «1540-2900 - designated as U.A«0s grade 11
(Non-gazetted).

(3) D.A.C. in the scale of Rs.2000-3200 -
designated a5 D.R.0. grade 1 (Bazetted)
;JJ:DLI]J tB' ®
The circular also said that smendment to the Rzcruitmant
Rules on these lines would issue in due courfSe; OUF

attention has not bewn invited te the anntanpl&t&d

ﬂi&tum bﬂaﬂl Lhe daaignat-inn of the OM»:

hﬁmmm for in ah.g Mﬁhﬂm ,_M.
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{arede Divieional Accountants, sut sequently d signat

as J.A.0. grade 11 snd Divislonal hng &l ;

scale of Rs.2000-3200, subsequently dui@m&ﬂr:ﬁ "
Accaunts Officer grade I (Gazetted) group 'H' “"!i 1?;'
within that combined cadre although limited ta 3Pu; .
percentage of the strsngilh of the cadre. It is urgp@h s
thaet tha scheme only provided for giving promotional

avenues Tor Divisional Accountznts and therefeors the

post of D.A.0, grade I un%nat constitute promeotion poat

For which reservetion D:Lid be ilegally provided. IThe
contention is that reservebtien must be confined te the H
initial posis of Uivisional Accountants in the scale of .

Rs +1400~=2600 and it cannst be extsnded e Divisional

Accounts Cfficer (Gazetted) group '8' in tha Scale of l
Rs .2000-3200. i
12. On the contrary,the respondents! case i3 that d

the post of Divisicnal Accounts OfTicer grade 1 are indes
-pengdent promotion poslt and reservation a8 in prometien,

y 2
is applicable,

13, Ja have hegsrd 3khri V.K.Burman for the apgliqgﬂggi_:
Shri K€« 3inhe for respondsnts 1 & 2 and 3hri 5.?.3:&0§F:L;t
for the remaining respondents and have gone throu;h;ﬁﬁ§~; |
malerial on the record. :'v#

14, The first guestion is yhethsr the Mﬂtﬁndﬁ i : _'7" !
Eimionﬂl m:::nuntunu, 5:&1@"1@? 3’E"“ﬂ"’ 9‘“ e
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fﬂiuisiaml Accountants and ﬁﬁm‘ﬁmn ﬂm s 4
Accountants knoun as Blvuiaml ﬁﬁammhm

o 'I'__' I

Bgvt. of India decision in the DsM. dated 13;¢ni5%§;'?‘

.

Annexurs-1 is the crucial document on the-pgiw@i “fﬁﬁ .
subject matter of Lhe C.M¢ is described as 'araatiﬁﬁ;?zr;
promot ional avenues for Divisional Accountants®, 1Itu§iHL;'
8taled that the Fey Commission had recommendsed for

opening promotion for Divisional Accountants to the post

of Accounts Officer in the scale of Rs.< 2375-3500, but

an the Govt's ipabilily te sceept the recommendetion,

the staff side gave up ths claim for promoticp as

Accounts UfTicer "if promotion @t a suitable percentage

J

to the scele of Rs ,.2000-3200 by upgradation of Sslesction

- A Grade Uivisional Accountant posts in the Division is E
accepted". The President accordingly decided that “the
cadre of Uivisional Acccuntants in C&R.G. zhall be

resfructured as follows -

. x
(1) Divisional Accountants (Ordinary grade)
g Rs.1400-2600 -~ 50k
y - (2) Divisipnal Accnqnuantnts lect ion Grada)
d = . Rs.1640-2900 - 30%
i (3) Civisional RCFGUnuaﬁtﬂ(uEZJLth) group iﬂ* B
sy Rs. 2000-3200 - 20% ® Qe -

15, It will be immediately noticed that after
coms idering the staff side representat ion, the Govts
decided for “promotion by upgradation® and for w& "J
purpose "restrucrured® the cedre quaﬂ#ililﬂﬁi

a ﬁ
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ay &hﬁi iniﬁm.uunld be aﬁy in
of Divisional Accountanbs ar of any &f
g2tegories; Indeed, the strength as Balﬂahiéh
Givis ional Accountants was reducsd From mgﬁ -
reduction of 208 wes mads good by providing fnz'éwih
[Gazsttad) grade of Oivisigcnal Accountanta, :

'“;I{

16. It may be menticred in this context that iﬁﬂﬂﬂ*ﬂﬂéi'

@ of the Counter AfFfidavit of respondents 7 & 2 it was

datad

8tated that by Drub£'1;n1U¢EB Annexure-1 the cadre of

para 13, it is stated thet there wers 913 posts of Divisional

'J-- " . - R (— v . b = - 4 - I
h Qivis ionsl Accountants has besn Split inteo three calegories ﬂ
_ s i 4 - ] = A i . .
yvRENTionedc JLEUE, anct neuw pests in the scgle of RE,2QQUA32H&
hed been sanctioned to ths extent of 208 of the strength
af the cadre. This statement is specifically denied in
l
para 5 of The spplicents' rejoinder dated 18.3.91. floreover, |
c 2 an inhérsntly incomsistent stend in that regard has been '
| ]
teken in paras 13 and 14 of that Counter AFfidavit. In r

Aecountents on 1.7.90 of whigh Divisicnal Accounts Officers
grsde 1 uﬂretljaz. In para 15, it is siated that promotiocns
to the post of De.A.0. grads 1 in 1989 and 1990 wers done

by determining the number of posis on tha basis of 2&;

of the total posts zvailable in the Divisional Accountants ™
csdre as g whole. The inescapable conclusion is that the |
number of posts of O.R.U. grade I at any moment of Lime
were delerminet as a percentags of the cadre of the |

; '._- .-.rr.'
Qivisicnal Accountants cadre as & whole and consag “"‘!'

n

the posts of D.A.0. grade I wers within the E!ﬂEHQ

!ﬁﬂi‘&ﬁﬂﬁl @@‘hlu pﬁﬁtﬁ ﬂutaiﬂ‘ tha ﬁﬂﬂ#ﬂ; iﬁqufyiﬁ_'f.?
} b t‘ 1ﬁkﬂifif:ﬂﬂ iﬁgﬁgﬂ;ﬂﬁg “ihh hhq‘ _;G% ?ﬁﬂ?"r‘
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dw& -ﬂmMamm sed the
= gwahunm for mmﬂg the ﬁnﬂh ien
i " “lgazetied) geoup 8%, the ubtm'inuwl o

circular, Annexure-2 dated 15,12:88. Clause ﬁ
h

"cadre composition and sets gut all the thres a& gor
=

indicating that Lhey ell constitute one cadre. 'ﬁng‘

requires that the percentage of the various cahegmm@ﬂkf

w_"rba worked out on the tetal number of regular posts

of Divisional Accountents as on the First of July every

e yesr; and clause (3) sets out that for 20% Qivisional

Accountents (Gazutted) group 'B',suitzble number of

Selection Grade Divisicnal Accountants uould be upgraded .

Elause (4, says that Divisionzl Accountants [QaZBLtad)
group *8' would be designsled as Divisional Accounts

Officers. That was the dirsctien ubhen the change of

“ | |
| il designsilen came3 Uivisignal Accountants (GCazetted) ]
group 'B' came to be designated as Divisional Accounts ?
Officers. It will be apprecisted that change of name is |
l
» entirely. a formal matier and pannot affect the substance t
J 1
1 aof Lhe subject. Further clause (5) provided that the
I

1o post of the U.A«.U. yould be a non sclection post to be

fiiled by promotion on the eriterion of sgniorily subject

Lo fitness of Belection Grade Divisional Accountants.

Clause (11 ) significsntly sets out that the po2ts of

9 [ Divisional Accounts Officers shall be identifisd by t:m

Accountant General snd the Stste Govt. might be J.Ma

thet the cadre of Divisionel Accountants has been
‘restructlured,

. N
IMM,IL} be seen mt : rdir g to
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|%mwaumﬁp ﬂf?ie-mg,;ndlthik thﬂlﬁhpﬁ.#
a rntxu@turinu dras of the agmum
this was dene in order te create pzsmt&mﬂ enugs

Divie fonal Accountants as contemplated in thgﬁﬂdﬂfifJf
13.10.88 .

S e e
19. The contention of the leafned counsSel For Hﬁ!‘
respondents is al even so | ppointmant to the
pest of Jivisicnal Accounts Officer grade 1 is described

to be by way of promotien, That submission miases Lhea

@ssence of Lhe nature of promotion: the C.M. in | d

unmis takable Lerms prgovides o omotiaon - uparadati "
Kk E For “pz t by upg dtan"

||I[
_ and in that context ordered " the cadre of Divisisnal L

Accountants Lo be restruciured™ inte the specified

L. £ categories . The scheme did net preovide fer prometion

tc a post @ ocutside the feeder cadre; in substance il
o

is only a grant of a higher sgcals. It is {rue that by

! subsegquent lgtter deted 23.12.B8 with ra?srenﬁe te the ;

! circular dated 15.12.68, the C&R«Ge. again provided for F
W promgtion from group 'C' ministerial to group 1t r

J (Gazetted) and requiredthe salary of ths group 'B?
o (Gazestited) staff to bes fixed under F.R. 22-€, but the

claim has Le be apprecisted as an integrated wholas rﬁ!. I

B&A.5. could not act bsyend the scope of the policy ﬁhﬁ@gj-

= sion contained in the G.M. dated 13.10.88, Annuurﬂfh‘i{@:

and since that pelicy did not contemplate a P’“ﬁutiﬂﬁg =

in its trug juristie cuncept but anly by uayldf‘ .fTP;;“?5v

é%.; gﬂﬂ::gﬁtr%ﬁﬁuring to open premotiomal lﬁiﬂﬂﬂﬂg .-5
...:J_.-L 3 Imt mpgtmt. te treat t'.hm!r #ﬂnk ﬂifﬁ-
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’ -er ﬁng.nstiﬁt Grade Divisional lunaun!.‘-lmm ‘&'A}l

Rules. The Recruiiment Rules came in iﬂlﬂ ;nd-h

= r
4

-

force From 22.7.89. It is from this date 1la&. |
that the concept of promotion cgrvessad for bY'bﬁi-{.
respondents would be sflective bhecause the Sovits
decEsion contained in CG.Me dated 131086 would bH&
deemed to be suzerseded/modified by the Recouitment

Rulss ol 19E€9.

interesting that the € & A.0. teak upon

himself ithe responsibility of giving & new name to the |
Bivisional Accounlants (Gezstted) group 'B' post by his -
circulaz af T15:72 <88 . ‘the G olle had L,J"ilj" des C:I'ib&d thﬂ

poSt to be Divisional Accountants (Gazelled) group “BY.

The Coiy had suthoricsed the €& A+G. to {saus guidelines

¥
for Filling Lhicse posis and not For changing Lhe |
nomenclalure of the pest. The upshet is that despite '

being designated ge Divisipnal Accoupts Efficer in the
cireulsar dated 15.12.88, thay continued to be only

Divis fonal Accountants of a gazeited rank. The Recruitment §
Rules of 1389, of course, gave them Lhe name of

Bivis ignal Accounts CPficer and it could oply be with

effact from 22 .7.89 thal that nomenclzture of the

designation could stick.

218 It is alse interesting that in h:il s
ﬁﬂtﬂ# 29-3l9@, tha € & A.SG, c’hﬁngﬂd ﬁhﬁ w

fb
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and ﬁtigulntnd in the aitsular of 3.90
to Lthe Recruitment Rulss upuzg;i;ng.”gn'gﬁih:~-{

i
are not aware wvhether the 1987 Rules ﬁtvuubggﬁrﬂ”“ii;_.

in this regard.

in the course of restructuring znd does not constitubs

- ) - _.':,._::r K
2% What we want Lo put across is that the merg =
i B s
changa of the nomencleture does not change the tpus’ TS
R |
Nesure of Lhe pedit. 0On a careful consideration of e 4
pe—r all the festures of the case and the materisl bafors
US we hold that befgre E:-?.ED’dhuﬂ the Recruitment Rules
of 1989 were ana:cadrhu Fost of Divisional Accounts
- .
Lfficer was only an upgraded post of Divisional Accountantsh
—
1
|

& promotion post a8 kinown Lo Lhe Service Jurisprudence. .

- Lhat !'L..:.HJ EDj clayuse :1_; af Cak A.B *s leCier dated
h 15.12.88, Annsxure-2 cannot be spplisd Lo the posts of ,

Oivisienel Accounta Cfficers during the pericd pricr to

| "
! 255 1t is well ssttled that a vescancy arising '
y‘;; at a time has ta be filled in the manner af the Rules ‘
W'f“‘;f‘ or provisions as applicable at that time. Subseqguent |
e : Recruitment Rules cannol affact the  precsdent mode

£

of Recruitmenl unless Lhe Recruitment Rules are made

retrespective. The Rules of 1989 are not rntﬁulpiﬁﬁ w:
<1y

thay camg inte force only with =fPect Prom 2;@#*l§fﬁudnh

Y . . ‘,.
ﬁ{ o | publigation in thg Gazette. The csse of ! r; ;fl_Hih - T
e T mﬂﬁn&u-e‘ Rao 1303 3C 852 may be sesn n this connsctier
| “ i“;__ n {-_ ..

_Jl

mmmr- thel provisisn for { i < 4
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24. The lzarned counsel for ths aaﬁli“‘

- )

aslso referred to a dacision dated 31.5&33!;“ 1*':r?l?iL;¢‘
S
BeKe Seini snd Othegs Vs, Ojrector Sereral u.n JOs &.0F

connect@d uith tuo other casss to show thet in gau!‘&

restructured posts Lhs provisions of reseryvation Uﬂﬂ%ﬂii"f

'

applys Il sppears that by restructuring of grotp 'EF
SCiE'ﬁLif‘ic staff of tha R.L.a.0. 60,{; of the ._pnﬂts Wwoers

re-allocated Y CDAs grade In Lhe scale of fs.650-960

/

and the remaining 403& posls were allocated to the 30As ‘
acczrclnﬂlf
grade in the scale of Rs.550-750 and {36 posts of 50As uere
b -
placed in the srade of CdAs, (On promstion to thess upgradad

&

|
|
posts raeservation was applied. The Bench held that :

y reservstion could nol be made applicable to the upgraded 8
l ;
posts. The decision thus support the claim of the - 4
applicants.,
W . o _ i
~} 25% The applicasnts have also ssught to gquash the
X Recruitment Rules of 1887 and Lhe Recruitment Rules, 1989, |
e d =
.

Annexures 4 & 6 respectively to the Counter APFidavit of
Kemta Prasad Rahul in so far as Rule & Lherecf provides
for reserv.lion on promotion te ths post of Ssleection
Grade Divisicnal Accountants and Divisional Accounts
Officers. This case is not concerned with ths promo!

to the post of Selecticn Grade Rivisiaonal &¢¢Q¢§511.

thersfore we need not express any opinion um J#v
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effective and the cadre of the Muaim ‘.‘?‘_-_:7'??,’ tants

3

will be deemed to have besn reduced tc the

of the posts contemplated by the Recruitmsnt R .
1969, IL is uell established that the at-.-s.mgqsh rg'r- "ir

partigular cadre is within the axcluﬁ}ya poults:ﬁf\fﬁgif

&
—

: .

Govt+.; it may be increaaed of raaucadgﬁytho mere fj@%i o
i

that on seccount of the Recruitment Rules of 19E9; ‘se

A

E poertion of Lhe strength of Lthe - -Divisional Accountanpts

cadre is separasted and is constitufed to became The

J
]
i

=

cadre of Lhe Divisional Accounts Ufficers, the provision

For promotion to thal csdre would nmot suffer From any

infirmity. Tha case o

v of Bihar and Others (1988 )2 3CC 214 (Para B) and e Y

| M.oubramaniam Vs, Genergl M

S ATC 828 of the Madras Benech of this Tribunal may DB

gan, in this cennection.

[94]

< 26 For reason® receorded above, Lhe petition 1is

= 00

partly allowed and it is directed that clausSe (1DJ of

C & A.G's letter dated 15.12.88, Annexure-2 shall not
be applised in making appointmenia Lo thosa pcsta:uf

Oivis ionel Accounts Officers yhich are subject matten s
¥

af this case. The promotion te thosa posts shall §!’

mede on the criterion of seniority subject te Fitnsss
a non=selection post from amongst the Sallatiﬁﬁqufhf1 S5t
Divisienal Accountsnts(now designated as Diﬂﬂl “‘TH'_‘ e
- Reccounts OFFficers grade Il(ﬂan-gﬁllbtwdlﬂ Ejf'ﬂ o
i mﬁw’@aﬂ&ha npplioninﬂ is diwwiﬁmtd‘i .

m thli'r L ,»-'_"_ s ni '_."'. 5 .
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