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CE.i\JI .BAl. AQM1NI iii RAIIVE IHI E\ji\JAL 
ALLAHABIO BENU=l 

;), ( t;J; 

Y- \J) ALLbHABA) 

. "!-...' ' I ' Original Application No, 941 .2.1 192:2 

~· 

Hon' ble Dr. R.K. Saxen•, Member ( Jud. ) 
Hon' ble Mr• S, Dayjl. Manber ( Admn, ) 

1996 

Virendra Swaroop Nigam, A/a 28 years, S/o Shri R.D.P.­
Nigam, fVo 26 M.I.G. Barra Part-11 Hemant Vihar, K•npur, 
presently employed as Supervisor B' (f'.bn Technical) 

Factory Health Organisation (Hygiene Cell), Ordnance 
Factory, Kanpur. 

APPLICANT. 

By Adyocate Sri N.K. Njir, 

Versus 

1. Union of India, through the Secretary, Ministry 
of Defence Production, Government of India, 
New 0 Ei hi. 

2. The Olaiman, O.rdnance Factory Board/ Director 
General of Ordnance Fact.ories lDGOF), .10-~ 
Auckland R>ad, Calcutta. 

3. The General Manager, Ordnance Factory, Kalpi 
Road, Kanpur. 

RESPOID ENTS. 

By Adyocate Sri Ashok Mohiley • 

Bx Hon• bl e Dr, h.K. Saxena, Member ( J ) 

The applicant has approached the Tribunal 

challenging the orders annexure A-1 dated 09.5.90 

and Annexure A-2 dated l0.5.~. 

The facts of the case are that the applicant 

was initially appointed as :3upervisor Grade • B' 

(Non-technical), Factory Health Organisation in the 

pay scale of Rs.33Q-50Q(presently Rs.l2JO-aJ40) against 

~) •.....• p;J.2/-
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the clear vacancy of a Medical Group 'c• post in 

the Ozdnance Factory, Kanpur. Ihe erder of appoint­

ment was dated 25.4.86. In the Establishment of 

the Ordnance Facto.ey, Kanpur, there was one post of 

Supervisor 'A' (~n-technical) in the Facto.ry Health 

Organisation, Hygiene Cell. Ihe applicant fulfilled 

the requisite qualiiication. His name was considered 

for the said post and was appointed as Supervisor • A' 

(Non-technical} on probation of t....o years. Ihe said 

appointment 1 ett er is annexure A-3. He completed the 

period of probation satisfactorily as was disclosed 

• An A 4 J.n nexure •• • Even after completion of 2 years 

probation period, the applicant could not be appointed 

substantively on the post till 15 • .10.89 (annexure A-5). 

Ihus, the applicant was given the .a ppointment on the 

post of Supervisor • A' { non-technical) vide order 

( annexure A-5) dated l5 • .IS.89. 

3. It is said that the respondents subsequently 

in the year 19~ issued impugned orders annexure A-1 and 

A- 2 whereby the select list was cancelled and ira s also 

cancelled the appointment of the applicant on the post 

of Supervisor 'A'. The orders have b een d1all en9 ed on 

the ground that the applicant hold the post substantively 

and therefore his appoi ntment as SUpervisor 'A' could not 

be cancE:lled without af fording an apportunity to hear 

him. hence, this O.A. 

4. Ihe respondents contested the case and filed 

the counter- aff.idavi t of Sri B.P. Misra. It is admitted 

••.••• P9 .3/-
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on beholf of the respondents that the applicant was 

appointed as Supezvisor 'B', Factory Health Organisation 
\... 

with effect from 15/4/86. It is, howev r,contended 

that the applicant was p~moted to the post of Supe~ 

visor 'A', Factory Health Ozganisation with effect 

from 1~ 10 .89 erroneously because there was no post 

of Supervisor 'A: factory Health Organisation in the 

Ordnance Factory Organisation. Since the promotion of 

the applicant we~ s done on the nolloe'exi st ent post, the 

mistake was recti fied by cancelling the said appoint­

ment. It is further averred that the applicant, though 

not legally required to be infonned, was info.rmed 

vide annexure A-1 dated 09.:>.50 that his promotion 

o.nzier was going to be cancelled and it was then 

cancelled. It is, therefore, pleaded that since the 

cancellation of appointment was not by way of penalty, 

there was no necessity of affording any opportunity 

to the applicant. It is also averred that the re-

qui site qualifications for the post of Supervisor 'A' 

{ non-technical) were revised and the applicant did 

not possess the requisite experience. 

5 • The applicant f iled rejoinder-affidavit' 
• 
-h\ which it has been subsequently mentioned that there 

was one post of Supervisor 'A' in Ordnance Factory and 

supported this av erment by filing annexure h.A.-1. It 

is then contended that sin: e the post of Supervisor 'A' 

wa s in existence as early as on 28.11.1987, the ground 

taken th•t there was no post, was not justified. The 

rejoinder also tou ched other points which were already 

mentioned in the O.A. 

Dz.-
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6. ¥'Je have heard the learned counsel for 

the parties and have peru sed the record. 

7. There is no dispute that the • ppli c•nt who 

was initially appointed as Supervisor 'B', F.H.c., ~•s 

subsequently promoted on probation of 2 years to the 

post of Supervisor 'A', F.H.O. There is also no 

dispute t hat the select list as well as the promotion 

of the applicant, were cancelled .... The reason advanced 

on behalf of the respondents is that there was no 

post available and the promotion of the applicant 

was made on non-existent post. It is argued that 

when this mistake was detected, the remedial step 

of cancellation of promotion •rder,was t•ken. 

a. The learned counsel for the applicant 

argues that the applicant Nas appoointed as 

Sup~rvi so r 'B' on .15 .4 .86 and he had completed the 

probation period of the said post on 14.4.88. He 

drew our attention toward s annexure A 4 which is 

the 1 ettex of 1.) eputy General tt~.anag er showing the 

post on which 3 per sons 

name was .Jiven therein, 

including the applicant [hose 
1L. 1~. 

were working and when they 
) " 

had completed the period of probation. It appears 

from the perusal of the letter that tte applicant 

had completed the period of probation on 14 .4 .88 

but, no order of confi.rmation of the applicant has 

been sho.,.n to us. Thus, it is not clear as to when 

the dPPlicant w•s substantively posted as Supervisor • A'. 

·~e may observe that the com!Jletion of the period of 

prob•tion does not make the appointee as confir1ned 

or substantively posted unless the specific older 
I 
~ ••••• P'J .5/-
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is passed in that direction. 

t \ 

9. It has csl so been pointed out that the 

applicant was promoted to offici•te as .::>upervisor 'A' 

Factory Health Organisation vide •nnexure A-5 

dated 15.10.1989 . The dispute arose here because 

according to the respondents there was no post and, 

therefore, the plea ta -: en by them is t r. at no promotion 

could be made of the applicant. The •PPlicand did not 

s•Y anything in the O.A. if there was any postof 
I 

Supervisor 'A' existing or not. .Vhen the existence 

was denied by the respondents, the applic•nt ca.=ne 

with the plea in the rejoinder, that the post of 

Supervisor • A' was in exi stance on 28. 11. 1987 as is 

disclosed in Annexure R.A.-1. 

this annexure h.A.-1 is reply 

As a matt e r of f•ct., 
~~~ 

to the I el ~ ~hi ch was ,.._ 
sencl from the office of the Director General Ordnance 

Factories. The Principal .'v1edical Officer had •ccordingly 

shown in anne xure R.A.-1 one post of Supervisor 'A' 

in o. F. c. We do not know what for this o. F. c. stands. 

Besi d es, this is not the letter written by the Est•b­

li shment. The real position of the exi stan~ or non­

existence-~ ~of the post can be known only to the 

Establishment and not to other functioner i es. The 

possibility that a post Nhich was in e xistence in 

.!.987, may not continue in the year 1989. Thus, it 

is not possible for us to z·.e1y on annexure k.A.-1. 

The averment of the respondent s that no post of 

Supervisor 'A' was in existence o n 15.10.8':1 an d thus 

the promotion of the applicant c.ould not be m•de 

on the said post, stand s unrebutted. • 
~ s, thus, It 

pz_. ....... pg. 6/-
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clear that the applicant was pro.noted as against 

the non-existing post. The similar situation had 

arisen in the case 'State of Punjab Vs. Jagdeep Singh 

and Others A. I .R. 1964 s. C. 521' in Vihi ch their Lord-

ships had held that if supernumerary posts were created 

to provide liens for con~nned Tehsildars, in the 
~ 

erstwhile State and hav6' the merger of the said State 

of P. E, P. S.U. with Punjab and cancellation of the 

previous orders of co nfirmation on Supernumerary posts, 

Article 311(2) was not attract ed . It Q'ei'ges that if 

'there was no post and some person was appointed a';:lainst 

the non-e xi sting post, the order of posting was wholly 

void. The second point which comes out is that in euch 

a situation, Article 311(2) is not at tracted. Thus, the 

order of cancellation of the promotion, cannot be faulted • 

• 
.10. Th ere is one more aspect in this case, the 

service conditions for the post of Supervisor 'A' were 

changed by S.R.0.14(i) which was published in the 

official Gazette on May 4 . 1989. The requisite period 

of experience was now made of 5 years. The applicant 

who was appointed on 15.4.86 did not compe_ie 5 years 

on 15.10.89 and thu s , he was not eligible for promotion 

to the post of ,:,upervisor '.A'. In view of this situation 

arisen out from the statutory rules, the fipplicant does 

not cicquir e any right. We do no t find any illegality 

in the im pu':::lned orders. 

11, Having considerw the factual and legal matri~l, 

of the case, we come to the conclusion that there is no 

merit l.n the O.A. and same is di scni ssep-. No order to as costs. 

.L~ - [ . J~ ...$. 

Member lA) ber Cr\ 


