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CeNT~ AUAI. NI S 1Rrt TI Vc TtH BU£\,~ 
- -1'\LLAHAB/'\D BEN~ ---

Original Appl icci tion No . 8 66 <tf 19~ ---
Al l ahabad t h.i s the ~ oYt.Jc- day of ~ 1995 -

Ho n' bl e JJr . R. :< . Saxena , Memb~ (J u d . ) 
Hon' ble •. tr . S. uayal , Member l Adnn .) 

Purushota.'D Das .::>.inghl• aged about 42 y ears, 
':!J/o Shri Sri Hazn , Pr esently posted as Divisio~al 
1 .. iech<Jni cal Engineer , !'obrther n hai lway, Allahabad, 
District Allahabad . 

APPLICANT. 

By Advocate Shri Suc.hir Agrawal . 

Versus 

1 . The Union of Inaia through the Secretary, Ministry 
of Railways, Rail Bhawan, New Lelhi. 

2 . The General Manager, Jl.brthern hailway, Baroda House, 
New ->el hi. 

3. The Rly . Board through its Chairman Rai>l Bhawan, 
Ne~;~ Jel hi. 

4. Divisional Accounts Officer/FA & G.JJJ(Financial 
Advisor and Chief r\coounts Off~cer), ,ort1ern 
Rail iNdY, Baroda House, New wel hi • 

5 . Senior Di. visional Acooun ts Officer, Nort~ern 
.kailway, Ferozepur . 

6. Senior Di. v i sional Accounts Officer, N:>rti-Jern 
hailway, Kllahabad. 

7 . ui visional Rail way Manager , Northern Rail way , 
Allahabad. 

R E~PONJJENTS . 

By Advocate Snri N.K. Venna , 

ORJER --- - -
By Hon ' ble Dr . R. K. ~axena, Member(Jt 

This v. A. ga s be en filea by Puru s ho t arn 

LJa s ~n'::l hla challenging the impugn eo oraers Ann exu r e /"\-1 

ana A- 2 whereby the sal ary was r e-fixed a na reau ced. 

Tne oruer s were also to make zecovery of the passea 
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exces s payment maae to the applicant. 

2. The brief facts of the case are that 
~~ 

the ;tpplicant was recruited 1.n l96o"Apprentice,s~ 

Train Examiner in the grad.e of Rs . 180- 240/ . On 

successful training of ~ years, he ~Nas posted 

as Train Examiner in the scale of Rs . 2)5- 280/- . 

The post of the Train Examiner 1.s classified 

as Group •c• JX>st and those,who work in 

Group 'C' were eligible to compete for promotion 

to Group 'D' post under Rule 211 of Inaian .hail way 
..... 

E,tablishnent Code Vol.I which provi u ed promotion 

by limited Bepartmental examination to the extent 

of 2.5% of the fX> st of Class II. 

3. The ~ystem Techanical ~cnool, Charbagh, 

Lucknow had invited the applicatipn;, on 12.9.1978 

for the selectio n of Lecturers and Assis"tant Lecturers 

in the graae of Rs.700-SQ:>, - ana 550-750 respectively 

for a tenure of 5 years . Those incumbent& who were 

working in the gra u e of Rs .425-700/- and ha'<] 3 years 

of experience, were also declared eligible for the 

post in ~ystsn Technical School. The applicant had 
~t 

a ppli eo and after competing '"'the written test ana 

viua-voce1 was..,. empanelled on 23.7.1979. He was 

postea vide oraer dated 06 . 9 .1979 as Lecturer in 

the graue of Rs .70o -r900/- in the System Technical 

~chool{herein after referrea as S.T.s.), Charbagh 

Lucknow. 

• • e •••• p. gJ,I-
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In the year 1983 , the requisition for 

selection in Glass Il service was made by the Head , 
Quarter, Northern ~ailway and the applicant had 

a pplied therefor . He, however, qualified the 

selection t est and was em panelled vide letter 

dated 13 . 12. 1983 . Since, the applicant go t first 

position in this test, he was promoted to the post 

of Assistant ~echanical En~ineer{Diesel) Ludbi ana 

vi d.e ord.er dated 11. 1 .1~4 of General Manager { P) 

No rthern Railway . This ~st of AssistantMech . 

Engineer was in the pa) scale of Rs .650-1a:x:>/--. 

The applicant had joined the post on 21.1.1984 

and his pay was fixed at Rs . 980/- in the pay seale 

of Rs. 650- 1a:>O/ -. This seale was, bo wever, revised 

to Rs . 2JOQ-3500/- w. e . f .01.1.1986. Accordin-=:~ly the 

pay of the applicant was fixed on Rs .2750/ - on 01.1.86. 

5 . A ceo rd.ing to the case of the applicant, 

Senior D.P.o., Northern Railvay, Ferozpur Division 

was directed by the Head ~arter vi~e letter dated 

13 .1. 1988 to refix the pay of the applicant excluding 

his s.::rvices renderea on e.x-caure post of Insj:ructor 

of ~y stsn Techani cal !:>choo1, Charba~ h, Lucknow. It 

\"Ja s also directed that necessary recovery of the 

excess payment be also made. The averments of the 

applicant t hat he was never communicated or informed 

of any o r der or step taken in the matter o therwis~ t- 1 

he v.<>uld have explain~that there wos no error in 

fixation of his pay . The appli Cdnt, in the mean time, 

was promoted t o the post of Divisional Mechanical 

En~ineer and was s~nt to Kanpur where he joine d 

-- ......... ~ .4/-
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on 17 . 1 . 19~ . The po s t of Divisi onal j',ie cnanical 

Engineer ca r ried pay scale of P.s . 3000-4500/-. Hi s 

pay was fi xed on Rs .3 2X>/-. On instruction of 

General J/Lanag er , ~r thern hai l way , the !:>eni or Divisi onal 

Accounts Officer, Northern Rail way issued pay sli p 

to the dpplican t in April , 1989, reoucing the pay 

of the appl i cant w. e . f . 01. 1 .1984 and recovery of 

the excess payment because of the v.arong fixation of 

the pay , was also oir ected. The result was that the 

basic pay which was fixed at f.s. 2750/ - on 01 . 1 . 1986 was 

reduced to Rs. 2300j. , the pay which Wd s fixed at 

Rs .~200/- on 11.1. 1~9U, was reauceu to ~ .3000/-. 

The applicant approached Di vi sbnal Railway Man~g er , 

anci was informed that the step of refixing the pay 

was taken on the orders of the .:Jenera! Mana.Jer, 

Northern Railway. He, therefore, filed this 0 • .4 . 

with the relief that the orders Annexure h - 1 and 

A-2 dated April, 1989 and 11.10 . 1990 res~ectively, 

be quashea and the responuents be also directed not 

to make any change in the salary of the applicant 

and no recovery be f:tade. 

6. The matter has been cOntested by the 

respondent s and it is averred that the pay on promotion 

to Group 'O' post is fixed in terms of para 1316 of 

Indian Rail way Establi stTn en t Co de, Vol urn e II . It is 

also pleaded that the appiicant before his promotion 

to Group ' B' service_,was . hol~ng ex- cadre post in 

.:> . T. s ., Charba::;1h, Lucknow in the grade of Rs .700- 9.>J/-

whereas substantively he was in the grade of Rs . 550- 750/ - • 

•• . . • . • . • _Pd .5/-
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It was a l so poin t ed out t hat b e fore goi ng to .s. T • .:;. 

Charba~h- an ex- cadre post- he WdS drav.d.ng 

Ps . 675/- hut, on joining ~. T. s . his pay was 

fixed at Rs .830/-. As a matter of fact while 

fixing the pay in Group • B' service the sub-

s tan ti v e ':3 rd de of Rs . :,:,o- 750/ - s hould have been 

taken in"tc consi dera tior. but~ by mistake the 

graoe of Rs . 700-900/- was maae basis, This 

mistake was detected lateran and, therefore, 

the mistake was re.ctified. It is also contended 
~~ 

that r a ctifying the mistake, there is no necessity 
I\. 

of g~v~ng any sho"W-cause notice before passing 

an order. The respondents, thereLore, pleaded 

tnat the O.A. is liable to be disnissed • 

7. . e have heard the 1 earnea counsel 

for the parties and perused the recor d . 

a. The cru~ of the matter is whether 
. 

the respondents can re-fix the salary if, mistake 

i s detected and whether the recovery of excess 

payment can be made from the applicant . It is 

well settled law that the pay is fixed by the 

Bnployer or the Ilepartrnent and the enployee has 

no role to pl ay therein . The contention of the 

counsel for the I espons ents is that tt,e sal ary 

of an employee can be reduced by refixin~ the 

same if , by mistake higner salary was fixed 

earlier . In this connection tha empha sis has 
I 

been l aid on Rule 1316 of Ina.ian Rai lway Es tab-

l i s hn ent \...Ode, Vol . II . ••••••••••• pg • 6/-
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The lea1ned counsel for the a pplicant on the 

other hand placed r eliance on the decision 

rendered by the Tribunal a s well as by the 

Hon • bl e Supreme Court . In the case' ~ ... ...a,pan 

Kumar ~ha and Others Vs . vnion of Inaia and 

Others (1993) 23 A. T.C. S02', it was held that 

Erroneous fi 1:ment in a .d.gher grade, the recovery 

oi resultant overpayments cannot be oone!' In anotr.er 

case ' Narayan Chandra Dey Vs. Union of India 

and Others(1993) 23 A.T.C. 937 ', Calcutta Bench 

had taken the view that•an anployee whose pay 

seale is sought to be lowered on the ground that 

higher scale was granted erroneously, was entitled 

to an opportunity of representation . It was fu;~rther 

hel a that the recovery of excess payment was not 

allowea l' Allahabad Bench in the case 'Snt. JV.ohi ndra 

Kaur Chaddha and Otners Vs . Unio n of Inctia and 

Others ( 1995) 1 UPLBEC 5 ( Trib.)' also took the 

view that nreduction in pay and recovery of amount 

paid, was not justified, unless an o p p:>rtunity was 

givent Thetr Lordships of Suprane Court in the 

case ' Shyam Babu Venna ano Others Vs. Union of 

India and Others (191;4) 2 s.c.c. 5211 held tha j 

"i f the higher pay scale was erroneously given t o 

the peti ti.oner s due to no fault of theirs, it 

woul a be just and proper not to recover any excess 

amount alreaay paid to t hEm. •. In the case 

' Bhagwan Shukla Vs . Union of India and Others 

J.T.l994{5)S. C. 253' it was held that" the appellant 

has obviously been visited with civil consequences 

but he had been granted no o9portunity to show cause 
•••••• pg7, 
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against the reduction of his basic pay . It was 

further held that he was not even put on notice 

before his pay was reduced by the de par tm en t and 

t b e order came to be made behind his back without 

following any procedure known to l aw. Accordin~l y 
~ 

their Lordships held that there had been fC.tgrant 

violation of the principles of natural justice 

and the appellant has been made a suffer huge 

financial loss wi. t hout being heard. Fail play 

i n dCtion warrants that no such order which had 

the effect of an employee suffering civil conseq­

uences should be passed ~d thout cutting the con-

cerned to notice ana giving him a hearing in the 

matter . 11 In another case 1 Sahib Ram 'vs . State of 

Haryana and Others J. T. 1995 ( l) 3 . G. 24 • it was 

held that"the appellant t&Vas not responsible for 

any mis- representation and, there~ore, the amount 

paid till date, may not be recovered." 

9 . 
l 

tlhen we examined: the facts of this 

case in the light of the Judgment.s referred to 

above , we ceme to the conclusion that in this 

case the appli Cdnt had not mi s .. represented at:out 

fixation of his pay . The respondents had fixed 
~~~t. 

the pay and the applicant drew the same accordingly . 
"' 

If, the higher salary was fixed erroneously, the 

notice ought to have been yiven to the appli cant. 

It is actnitted fact to the respon ... ents that no 

notice was ~iven . Therefore, t he oraer o f 

• • ...• pg .S/-
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reduction of pay without hearing the applicant 

as is observed by their Lorash.ips of ~preme 

Court in Bhagwan ShuKla ' s case, i s violated 

of the Principlfj)of Natural Justice . 
It is 

well settled that t he payment of salary made 

to an an ploy ee ev en on erroneous fi.lxa tion of the 

same, it cannot be recovered. Thus, the impu~ned 

orders are not sustainable in law. Iicase, the 
-

respondents feel that higher pay has been 

erroneously fixed, it can be re..ctified only 

after following the principle based on natural 

justice.i.e. after giving an opportuni ty of 

hearing. The result, therefore, is that the 

impugned or ae... s c.a ted April, 1989 and 11. 10 .1~90 

(Annexure A- land A- 2 respectively) are hereby 

q...,a shed and set a si ae. The 0 .A. is di. spo sed 

of accordingly. No order as to costs. 

f 

~~ I 
Member (A) Member (J) 

/M.M ·I 


