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Hon'ble Mr. S. Dayal, Mamber (Admn.

Purushotam Das sin%:_xl; aged about 42 years,

S/o Shri Sri Ram, Presently posted as Divisional

Mechanical Engineer, Northern Hailway, Allahabad,

District Allahabade.

APPLICANT. !
By Advocate Shri Sudhir Agrawal.
Ver sus
(4
l. The Union of India through the Secretary, Ministry
of Railways, Rail Bhawan, New Delhi.

2. The General Manager, Northern Railway, Baroda House,

[ NE‘W .)Elhj-- -

3. The Rly. Board through its Chairman Rabl Bhawan,
New JDelhi.

4. Divisional Accounts Officer/FA & CAO(Financial

L ¥ & Advisor and Chief Accounts Officer), Northern
| { Railway, Baroda House, New Delhi.
O Senior Divisional Accounts Officer, Northern
| Railway, Ferozepurs
6. Senior Divisional Accounts Officer, Northern
r hnailway, Allahabade.
I 7. Divisional Railway Manager, Northern Railway,
.[. Allanabade.
KESPONDENTS.
l By Advocate Shri N.K. Verma,
1 ORBRLUDEER !
; ;
By Hon'ble Or. R.K. Saxena, Member (J} :
i, This U.A. bas been filed by Purushotai
L | - |

Das singhla challenging the impugned orders Annexure A-1
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and A-2 whereby the salary was re—fixed and

The orders were also passed to make recovery of the
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successful training of 5 years, he was posted
as Train Examiner in the scale of Rs.205-280/-.

The post of the Train Examiner is classified

as Group 'C' post and thosg,who work in

Group 'C' were e]_idible to c:ompete for promotion
to Group 'D' post under Rule 211 of Indian Railway
Establishment Code Vol.I which provided promotion
by Limi ted Bep&:rtmental Examination to the extent
of 25% of the post of Class II.

C The System Techanical S5chool, Charbagh,
Lucknow had invited the applicatipnson 12.9.1978

for the selection of Lecturers and Assistant Lecturers
in the grade of &.700-990/- and 550-750 respectively
for a tenure of 5 years. Those incumbents who were
working in the grade of #5.425-700/- and had 3 years
of experience’ were also declared eligible for the
Post in System Technical School. The applicant had
applied and after competingjj::‘i%e written test and
viﬁa-voce, was, empanelled on 23.7.1979. He was
Posted vide order dated 06.9.1979 as Lecturer in
the grade of B.700+900/- in the System Technical
School (herein after referred as S.T.S.), Charbagh

Lucknow.
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selection test and was empanelled vide letter
dated 13.12.1983. Since, the applicant got first
position in this test, he was promoted to the post

of Assistant Mechanical Engineer(Diesel) Ludhiana
vide order dated lLl.le1984 of General Manager(P)
Northern Kailway. This psst of Assistant Mech.
Engineer was in the pay scale of [5.650-1200/~.

The applicant had joined the post on 27.1.1984

and his pay was fixed at ks.880/- in the pay scale

of B5.650-1200/-. This scale was, however, revised

t0 Bs« 2000-3500/- we.e.f.01l.1.1986. Accordingly the
pay of the applicant was fixed on Bs.2750/- on Ol.1.86.

S According to the case of the applicant,
Senior D.P.0., Northern Railway, Ferozpur Division

was directed by the Head warter vide letter dated
13.1.1988 to refix the pay of the applicant :excluding

his services rendered on ex-—cadre post of Insiructor

of System Techanical School, Charbagh, Lucknow. It

was also directed that necessary recovery of the

excess payment be al so made. The avermentis of the
applicant that he was never communicated or informed ;

&

of any orddr or step ‘E.ikan in the mattel}-othiemﬁﬁﬁ! e

he would have explaingthat there was no error in A
fixation of his pay. The applicant, in the t _.-I

was promoted to the post of Divi simaél Mechar '1.-_'5_._:

Engineer and was sent to Kenpur where he joir ad

L e s
& .



Accounts Officer, Northern Railway issued pay slip
to the applicant in April, 1989, reducing the pay
of the applicant w.e.f. Ol.1.1984 and recovery of

the excess payment because of the wwong fixation of
the pay, was also uirecteds The Iesult was that the
basic pay which was fixed at 85.2750/- on Ol.1l.1986 was
reduced to Bs.23004 , the pay which wss fixed at
Bs«R200/~ on 17.1.199), was reduced to Bs.3000/-.

The applicant approached Divisbnal Railway Manager,
and was informed that the step of refixing the pay
was taken on the orders of the General Manager,
Northern Railway. He, therefore, filed this 0O.A.
with the relief that the orders Annexure A=l and
A=2 dated April, 1989 and 11.10.1990 respectively,
be qguashed and the respondents be also directed not
to make any change in the salary of the applicant

and no recovery be made.

6. The matter has been contested by the
respondents and it is averred that the pay on promo tion
to Group 'D' post is fixed in terms of para 1316 of

Indian Railway Establishment Code, Volume II. It is
b i

! =T

also pleaded that the applicant before his promotion R

to Group 'B' service,was holding ex-cadre post imn B

S.T.Ss, Charbagh, Lucknow in the grade of Ev
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fixed at 5.830/-. As a matter of fact while
fixing the pay in Group 'B' service the sub-
stantive grade of Bs.550-750/- should have been
taken into mnsidefation but, by mistake the
grade of K.700-900/- was made basis, Tnis a

mistake was detected lateron and, therefore,

the m;ls‘&ake was rectifieds: It is also contended

“Lape

that rectifying the mistake, there is no necessity
o

of giving any show-cause notice begfére passing

an order. Ihe respondents, thereiore, pleaded

P

that the O.A. is liable to be di snissed.

Te #e have heard the learned counsel

for the parties and perused the record.

8e The crus of the matter is whether
the respondents can re-fix the salary if, mistake
1s detected and whether the recovery of excess
payment can be made from the applicant. It is
well settled law that the pay is fixed by the
Enployer or the HBepartment and the employee has

no role to play therein. The contenticn of the ',iﬁ'
L.
counsel for the respondents is that the salary

of an employee can be reduced by refixing tha | |

_‘ | '. &
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same if, by mistake higner salary was fixed
earlier. In this mmection the nmms

been J.aid on Rule 1316 of J:n@.aa
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| Kumar saha and Others Vs. Union of India and

g Uthers (1993) 23 A.T.C.902', it was held that
llll’r:=::crt;~:_1ntmt.'.-s fitment in a nigher grade, the recovery
of resultant overpayments cannot be done® In another .

| ! case 'Narayan Chandra Dey Vs. Union of India

= and Others(1993) 23 A.T.C. 937%, Calcutta Bench

llr... ' “EJ‘ had taken the view that®an employee whose pay

L-_f»r'l scale is sought to be lowered on the ground that

higher scale was granted erronecusly, was entitled

—

to an opportunity of representation. It was fumther

held that the recovery of excess payment was not

allowed® Allahabad Bench in the case 'Smt.Mohindra

3 Kaur Chaddha and Others Vs. Union of India and

Others (1995) 1 UPLBEC 5(Trib.)* also took the

view that®reduction in pay and recovery of amount

paid, was not justified,unless an opportunity was

given® Their Lordships of Supreme Court in the

case 'Shyam Babu Verma and Others Vs. Union of

India and Others (1994) 2 S.C.C. 521' held thag

®if the higher pay scale was erroneously given to

the petitioners due to no fault of theirs, it

would be just and proper not to recover any excess ' 1&-
i - ' amount already paid to themi®. 1In the case Al i |
- | 'Bhagwan Shukla Vs. Union of India and Others | 'é
JeT.1994(5)$.C. 253" it was held that"the appell |
has obviously been visited with civil consequences K ,-
but he had been granted no opportunity to show cause




their Lordships held that there had been fagrant

following any procedure known to law. Accordi

violation of the principles of natural justice

. and the appellant has been made a suffer huge

'1' financial loss without being heard.s Fair play ‘
L . in action warrants that no such order which had
_L-,-_;__' | ‘E.G the effect of an employee suffering civil conseg-
E‘ uences should be passed without putting the con-

cerned to notice and giving him a hearing in the
matter.® In another case 'Sahib Ram Vs. State of —

Haryana and Others J.T. 1995(1) 5.C.24' it was

held that®the appellant . was not responsible for
i any mis-representation and, therefore, the amount

paid till date, may not be recovered."

9, When we exennineé the facts of this
case in the light of the Judgments referred to
above, we came to the conclusion that in this
case the applicaeant had not misw-represented about
fixation of _his pay. The respondents had fixed

evthgisd Ouro~ 4
the pay and the applicant drew the same accordingly.

‘ ‘ If, the higher salary was fixed erroneously, the ': K-
notice ought to have been given to the applicant. u E
E_ _ It is aomitted fact to the responcents that no _._1__'.'%
.':i;a ‘-_ notice was yiven. Therefore, the order of e ,"" ‘ ..!..i
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well settled thet the payment of salary made

to an‘ employee even on erroneous fixation of the 1
seme, it cannot be recovered. Thus, the impuyned
orders are not sustainable in law. Infcase, the =
ré'spondents feel that higher pay has been_‘ ;
erroneously fixed, it can be ractified only

after following the principle based on natural
justice.i.e. after giving an opportunity of

hearing. The result, therefore, is that the

impugned order s gated April, 1989 and 1ll.l10.1990 N
(Annexure A-land A-2 Iespectively) are hereby

,_ 239 | quashed and set aside. The O.A. is disposed

of accordingly. No order as to costss

g — |

Menber (A) Member (J)
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