
• 

-

IN Tri E CE r T '~ { L "JM IN IS r ~ r T I VE T i IS u r~;. L 
(ALL~ .!_r-._u_,_L _ _ : E r.cn; f.L.1..j i.t3f;...J. 

0 F 19J 

. 

Ii I • • ' 4• 

... f. 1
• I~. '7 . .J, .1.Jjn 1 ·,1,;-., ( • . • • . . . . . . • • •• •dvoca tc !' r th oe tit ion~ r 

Versus 

•••• ~ Y •••• f.1{-{ : ./.~):~{.'f-~'..Ji . . . .... . . . ~jvocate for the R.,::s pon-:ient s 

1 • 

2 . 

xxxxxxxxxxx 

The Hon 1ble l'~ t. -r ~ ~ 
.1 t1 ·'>ll c.c _<;·I< 1.,.JJv:--< .... :n, 

The r-1 on I b 1 e r·1 r . /L c·l-o. f ,j' "1) /}- 1>?. 

I 

Whether rtepor t ers cf local p,-;ipers iiJY be t=lllowed tc 
seo the judgment 

To be rPferred to t11 .... qor;:Jor t er n r lot ? 

3 . Wh·1ther their Lo:jships wi ..- 1 t0 ._r t'l :. f 2 i r copy Lif 
th e judgment ? 

4 . Wh8thsr to be c i rculatsd to all otrc r 38 .,cr E.;s 'f 

s u. -
Sig~ tu r s 

• 

• 

I 
J 

• 

1 

t 
' 



, 

• • 

• 
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o .~ No . 75/90 

Uni on of India ••••• 
th r Ou cih D • P • 0 . 
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-
Versus 

Daya Shdnker und 4nOther . • •••••••••••• ~SJ:.ondents . 

Hon ' ble Nir . Justi. ce S .KoDhaon, v.c. 
Hon ' ble Mr . K.Cbayya , r.. . M. 

( By Hen 'ble ~tr. Justice Sol< .• Dhoon, v.c . ) 

This is an applic .. ticn at the instance of 

Union of India thro-.1oh the Divisional Personnel 

Officer, Divisional P.Pi l \'Jay ManJger's Office , Northern 

Railway , Allahabad. The employer has directed the 

applic0ticn acainst the order dated 22.12.1988 passed 

by the Labour Court, Kanpur, accepting the apr lice ti QI 

under sectiQ1 33-C(2) of the Industrial Dispute ,-\ct of 

the respondent no.1 hereinafter referred 
E\.w-t., .. ~ 

and ?-fO·'i'idin-~ him certain amount as over 
"-"*-lt ~ a._ 

2. The employer a ..,. ri tten statement 

to as a workman 

time wages. 

ccnsisting 

of 2 para graphs only. The crux of the de fence) in our 

Opinion) is that, since the workmen was performing 
('\..... 

tb~ supervisory job, he did not come within the de fini-

ti on of a ' 'w orkman' 'within the meaning of the r.ct . 

The second dSpect of the case is that since the workman 

Wds performing the job of supervisory character, he 

was not entitled to claim the over time wag:s . 

3. The Labour CQJrt examined the first q~ sticn 

in detai 1 and recorded the finding that the e rrployer 

h~d f a iledto lead any evidence to in cii cc: te that rhe .t1r-l c.-(· 

was in ~ . perform g the sur.e r vis ory functiQl. In this 

applic ti QI/ the emplo~·er in paragraphs no .3, 4 and 5 

referred to three leotte rs of the Pa i lway Boord 

dated 30.11 . 1984, 22.10 .1985 and 22 . 12.1986 . Curiously 

eno..iah the- copies of neither of the "three letters 
J ? 
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have been p roctu c:e d be fore us. H e>.-Je ve r, to the 

rejoin der affid 1vit filed a communico tiQ-1 do ted 

22 . 10.1985 from the Head Q.iarter Northern Rail d y 

i ssued Q'"l behalf of the ~ne r a l Ni.ana ~ r is -
purported to h dve ~en filed . We may in dicci te 

t hat this particular document was not filed be fore 

the Labour Court . HONeve r , we re ve perused the same . 

and we find that it does not advance the case of 

the apr licant. The crux of the letter is thdt 
1.."' 

a railway servan t may be declared as\ sur.ervisor 

on the ground that he held the positi<Xl and 

res~onsibility i.e. the emp layees CXl duties of 

rosi ti on and re spons ibi li ty , and his duty compa­

ratively free to adjust th9 hour of v1orking during 

certain hcu rs. No 
ta 

us to in di cq.:te1 the 

material has been placed before ·-~ (,'-l. 

~rs<Xlnel ufficer , Generc.ll 
, -.-l ... ...(. 11\J. J 

Mana~r) thdt the post of Olief Train Exa~iner had 

be en cla s si fie d as Q'"le for tf\e l-te ad of supervisory 

staff. 

4. ln the cQ'"ltrary. the vJorkman relied be fore 
I 

the Labour Cot.;rt .Jnd has re lied be fore us a. Q."'-. r-

cor:lmunic tiQ"l ddted 24 .3.1988 from the c.arria~ 

\"iagon Superintendent, N:lnpur to the D.P..M. Nor thern 
• 

"""" Railway, Allahabad. This purports to be a. referenc:e 

to some letter sent by the D. R.M. co 19.2088 vJhich 
•. J..f J.,t:i:r 

re cites '5A2 M it is to communicate that Qiie f 

Train Examiner Rs . 2000 - 3200 and Head Train t:Xomine r 

Rs. 1600 - 2660 for ;.-erforming the s.Jme duty ds they 

~ere performed prior to their promotion in ~he 

sea le. " No supervisory vJork has been entrusted 

to them - They governed under ccntinuous ro....-ster 

and e li oi ble for payment of ever time proVi d? d 

for honour sanc t ion its please" • 
""'1....-- (.a..~"· ~u"" -l · a va i lab le 

5 . Having ~stilted -ehe material 
., 
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with us, we are satisfied that the Labour Court 

a s right in recording the finding tha t the 

resrondent n o . l did not fa 11 in the c a tegory of 

supervisory pos t within the meaning of the ~ct dn d , 

therefor e , he was entitl·~d to invoke section 33C'(2) 

of the said /'\Ct. 

6 . It is urged that the finding of the Labe>ur 

Court thd t t he respondent no . 1 is a workman is b:J sed 

of nc mate ria 1 and is perverse. The labour ce>urt 

re lied upon the affidavit of the respondent no .1. 

It is a lso noted that the employer had not led 

any evid~nce in rebutta 1. The Labour Court , 

there fore, held the evidence led by the respondent 

no.1 as sufficient. No reason has been given 

even n~ as to why the a ffidcivi t of the respondent 

no.1 should be discarded. Therefore, it cannot 

be said that the finding of the Labour C~rt is 

either perverse or rational. 

1. The Ji.abour Court has after consice ring 

the e vi den ce recorde d a finding that the resp 0:1d en t 

no.1 vJas entitled to be pa id over time a ll'1tvan ce 

as he has worked beyond the vJorking he>urs. It has 

considered the material be fore us be fore coming 

to that conclusion. Nothing has been sh"-"n to 

us to disagree with thttj finding) <)part from 

making t he subrnissiQ"l~the findiJ!gi· given on this 

question is perverse. 

8 . No other argument had been advanced be fore 

us. 

9. This 3pp lic-tion is dismissed wi th no 

as to the costs . 

03 te d :n ll3haba d 
26th Nov., 1992 
(Jo\R) 


