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Hon. Mr, S. Das Gupta, Membter(A)
Hon, Mr, T.L., Verma, Member J

( By Hon. Mr. S. Das Gupta, Member(A) )

In this application filed under Sec. 19 of the
Administrative Tribunals Act, 1985, the applicant has
challenged the drder dated 4.7.1989 (Annexure- A 1)
passed by the respondent no. 3 for recovery of i
certain sums of money from the applicant and has
- B prayed that the impugned order dated 4.7.1989 be
set aside and the amount of Rs, 5778.00/- alrEady

recovered from his pay be refunded to him,

™
| 2 Briefly stated the facts of the case are

that the gpplicant was appointed as Medical Officer

i

l Incharge of Static-cum-Mobile, Medical Unit,Thana Kunda
|L'- : Rampur, a Unit of the Labour |lfare Organisation
1 -

I

fiunctioning under the Ministry of Labour, Covernment

iny
of India. He was appointed to this post w.e.f.
21.5.,1988 and the applicant claims that he is

- ' performing both Static and Mobile duties ass

to that post rEQularl{hand faithfully. QMr?:
o
the applicant received/impugned order



ﬁm m from 3.4.,1589 o m.mm and Suiinog 89 to
' 11.»5.1939. even though the applicant elam that hﬁ ﬁ'ﬂ
actually performing his duty during this period. 1
Recovery was also ordered on the ground of non-— |
performance of Mibile duty allegedly on the plea
that the wehicle was defective, though in actuality
the same was in order. The respondent no.3 also
ordered the recovery of the pay and allowances of
the supporting staff as well as gﬁi}ization of GCovernmerd
vehicle for unauthorised purpose/ of the cost of
medicine which was distributed during this period.
The petitioner claims that although the impugned
| order indicates that the same was passed after

holding am inguiry into certain allegations but

such enguiry was behind the back of the applicant

¥

and he was not given any opportunity whatever te

1Y . defend himself, The applicant stats that heé made

i a representation aggainst the impugned order to the
} < respondent no, 2, a copy of which is at Annexure- A 2,

] ;   | He sent a reminder dated 8.8.1989 (Annexure- A 3). The
;i'f' “y applicant states that he also personally met the | -j
| n" cegncerned suthority from time to time and pressed for '

early disposal of the representation but the same

is yet to be disposed of, This has led the applicant

T

B to file this petition claiming the reliefs

-mentioned,

e m——— W =

- b, In the counter reply filedby tm
3, m behalf of the mmondﬂm;s, ;{;




b
by

petitioner, the raspormn'ﬁm claim, a

which has not only resulted loss to the ﬁammﬁ.
but also gredt hardship to the family of Ridi m@u :'
of the area for whose benefit, the Static-cum-Mobile

unit was established. It has been alleged that the
petitioner failed to discharge his duty regularly
and honestly. He was violating the laid down
procedure for maintenance of different registers,
It is further claimed that the impu-ned order was
passed by the respondent no., 3 after he himself
enquired into the matter., During the enqguiry,
statements of the staff members were recordeds.

They deposed that the petitioner was absent from

1

34,1989 to 12,4.,1989 and from 3.5.1989 to 11.5.,1989

and that it has also come in evidence that though,
the petitioner was absent during this period, he
unauthorisedly signed the attendance register

afterwards., It has been averred that it hassalso

come in evidence that on 15%th,20th and 26th April, 1589

the

the petitioner did not perform Mobile duty aif pretext

that the vehicle was not in order whereas, it was

perfectly in order., GCertain other allegations of

the misuse of the Government Vehicle are also stated

lh

to have been proved in eugiury and it has b&en

contended that all the charges were
witMEﬂﬂﬂﬂ .




el ffidavit in which he has denied that there was
i 5&: ﬁomfeman made by him admitting his guilt hnfora
the staff of the medical unit. He has reiterated h%;
plea that the impugned order was passed without

giving him an opportunity to show cause.

e Wehave heard the 1esrned counsel for both
the parties and carefully gon€ through the records

of the case.
i 6. Recovery of loss caused to the Sovernment
.f_ from the pay of a sovernment Employee 1is a penalty
}  | recognised as a minor penalty in the C.C.5.(CGg&A)
Li Rules, 1965 ,Ihere is procedure iaid down for

‘ imposition of such penalty which interalia stipulates
- _ | that before such a penalty 1s imposed, the employee
must be given an opportunity to show cause why

such penalty shall not be imposed. In this case,
we find that no show cause notice whatever had been
given to the applicant, We have not heen told by
|2 g the respondent that the applicant is not governed
under the GCCS(CC&A) Rules, 1965 and penalty canmig
I~51» | pe imposed on him without followina any procedure

whatever. Even if, such had been the case, the

rules of natural justice predicate that a reasonable




| | ﬁmimz p:-rimipla Iai& m by the ﬁuﬁ-&g’a@
e | ,l.ﬂﬂ"ﬁia‘k an executive order whichhas civil
consequences must abide by the principlesof

natural justice.Thisappears to us tobe a case
where = these principles have been flagrantly
violated. It has been alleged by the respondents

that an enquiry was carried out by the respondent

no, 3 himself, A copy of the enquiry report has
not been annexed with the counter reply. Even if,

such enguiry has actually been held, it can only form

the basis for issuing charge-memo/ show cause notice -

i Admittedly, no charge-memo/show cause notice was
3 a
. given to him and peremptory order was passed by

l to the gpplicant before taking any penal action,

i

|

I

e the respandent no. 3 ordering recovery not only

l of pay and allowances of the applicant during

5 | the periods he was allegedly absent but also all the

¥ vay and allowances of the supporting staff who

were all-egedly rendered idle on account of non

o performance of duty by the applicant. This is an

- unique example where @@3@8 vicarious liability of =
a government servant has been extended beyond any

.
stretch of imagination, Mot only that, even f£he

cost of medicime which is ﬁuppos'.'ed. to have been :
issued to a patient has also beén receovered I,
on the ground of non-performance of duty hf
applicant. The impugned order i m totall

pitzary and illegal, %ﬂ il least. Mo
‘ * :1 '-“'r '.
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itself that the power of aggaintmen% of the medical 'L“
. officers vested in the Ministry of Health, Family

- Nelfare w.e.f, 19.1,1989 and mus - the power to

punish a delingquent medical officer vested in

that authority. The impugned order . which was passed on

4,7.1989 was, therefore, clearly beyond competence

of the respondent no.3 by his own statement in

the counter reply.

Te In view of the foregoing, we have no -
t;y’ hisitation whatever in concluding dhat the impugned
té' order is totally arbitrary, illegal and wvodd

~ : ab-initio. The order 1is, therefore, guashed and

the
set aside. The respondents shall refuad'd sum of

PR S——

AL T‘ moneg whichhas alresdy been recovered from the

\ .l pay and allowances of the agpplicant in pursuance

: . of the impugned order dated 4.7.1989 tagethef with

B - per annum

= interest at the rate of 10%/ from the date of recovery
:?ibT’i, till the date of the refund of the money within a

v L

el period of 2 months from the date of communication

of this

order.

8: In view of the fact that we have passed

an order for pagpment of interest, we see no

kww







