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u . • .b . 643 ofl990 

Dr . Arvir d Ku 1ar • • • • •• ••• nplicant . 

U lion of India 
and ot~ er s • • • 

versus 

• • • 

• • 

• • • Respo de t s . 

.Hon . Jtr. S . Das Gupta , .ember(A) 
lion . Lr . T . L. Verma, -mber( .J1 

( fSi 1- on . .. tt' . S . Das Gupta, 2mber ( P., } 

In t.is application filed under Sec . 19 of the 

~dmiristrative Tribunals Act, 1985, the applicant has 

challenged the order dated 4 . 7.1989 (An~exure- A l) 

passed by the respondent no . 3 for recovery of 

certain suls of money from the applicant and has 

prayed that the impugned order dated 4 . 7 . 1989 be 

set aside and the amount of Rs. 5778 .00/- alreadv 
' 

recovered from his pay be refunded to hin . 

2 . Briefly stated the facts of the case are 

that the applicdnt was appointed as ~~dical Officer 

Incrarge of Static- cum-l.bbile, ~ .. edical Unit, Tllana Kunda 

Rampur , a Unit of the Labour .,e lfare Organisation 

'Dunctioni 19 under the Ministry of Labour , :..over 1ment 

of India . He was appointed to tl1is post w. e . f . 

21.5 . 1988 and the applicant claims that he is 

performin both Static ad obilo duties assi~ned 

to tha~ post regularly and faithfully . On 7 . 7 .1989 , 
the 

the applicant received/i pugned order order i g 
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recovery of a sum of Rs . 5778 .00 - from his pay 

on account of the alleged abse ce of the applicdnt 

from duty from 3 . 4 . 1989 to ~2 .4 .1989 and 3 . 5 . 1989 to 

11 . 5 . 1989, even though the applicant claims that he was 

actually performing his duty during t is period . 

Recovery was also ordered on the around of no'1--
performance of .. i.ibi l e duty allegedly on the plea 

that the 11e icle was defective, though in actuali tv • 

the same was in order. The respondent no .3 also 

ordered the recovery of the pay and allowances of 

tr.e supporting staff as well as utilization of Government 
an' 

vehicle for unauthorised :)urposA /of the cost of 

medicine which \•Jas distributed during this period. 

The petitioner claims that although the impugned 

order indicates that the same was pas sad aft8r 

holdin·J arr inquiry into certain allegations but 

S...!C ~ enquiry was behind the back of the applicant 

and he was not given any opportunity whatever tc 

dcf · 1d himself. The applicant sta ts that he made 

a re pre se t at.io n against the impugned order to t 1e 

respo ndent no. 2, a copy of which is .at An1exure- A 2 . 

He sent a reminder dated 8 . 8 .1989 (Annexure- A 3'. Th~ 

applicant states t hat he also personally met the 

concern~ aut .ority from time to time a1d pressed for 

early aispo sal of the reJ!lre sentation but the same 

is yet to be disposed of . This has led the appl ic ni; 

to file this petition claiming the reliefs afore-

-mentioned. 

3 . In the counter reply filedi:y the respondent 

no . 3 , on behalf of the r~sponde'"lts , it has been 
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stat J that the applir.ant was appoi:-at J on adhoc 

basis in the abse 1ce of regular appointees through 

U. P . S . C. During the course of his servic~ , the 

petitioner , t1e respondents claim, acted in a man er 

whic has 1ot only resulted loss to the Government 

but 3lso qrea-: hardship to the family of Pidi ~r ~ers 

of the area for whose tenefit, the Static- c'.lm-dobile 

unit was established. It has been alle d that t e 

petitioner failed to d~scharge his duty regularly 

and honestly. He was violati1 the laid do~n 

procedure for maintena lCe of different re,.tisters • 

It is further claimed that the irnpu ..,nei order .us 

passt:d by the respondent no. 3 after he hi self 

enquired into the matter. Our ing the e nq iry, 

statements of the staff members were recorded •. 

They deposed that the petitioner was absent from 

3.4.1989 to 12.4.1989 and from 3.5.1989 to 11.~.1989 

and that it has also come in evidence thdt thoug., 

the petitioner was absent during th.i.s period, he 

unauthorisedly si1ned the attenda ,ce re ister 

afterwards. It hus been averr~d that it ~salso 

come in evidence that on 15;th, 20th and 26th APril, 1 
the 

the petit.i.cJner did not perform Mobile duty anj r text 

that the vehicle was not in order 1here as, it 'IdS 

perfectly in order. Certain other alle1ations of 

t e m.:.suse of the uover ment Vehicle ar also stated 

to have been prov!d in euqiury a~d it has een 

con~ended t t all tll charges re Qonf irmQct b t o 

dtnesses an:i the petit·, er hi s~lf 
' 
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co fe ssed his 111Jil t before the staff OJ?mber s 

of the medical unit. 

4 . 
T e applic~nt has filed ~ rejoi~)er 

aff~d vit in ~ ich he h s denied t\ at t ere ~as 

anv confe~sion made by hin admittin his :-tuilt ef..,re 

t"'e staff of t 1e medic l unit. re has reiterated 
. 
-S 

?led that t e irnpu ned order was passed Jithout 

li vi 19 him an opportunity to show caqse . 

5 . .lehave heard the l.:arneJ counsel for both 

the pdrties a"1d caref'Jlly gone throuah the records 

of the case. 

6. Recovery of loss c aus~d to the -:;over nme nt 

from the pay of a Q)vernme 1t Employee is a penalty 

recognised as a minor penalty in the c.:.J . (C~&A) 

Rules, l965.Thure is procedure laid down for 

imposition of such penalty vll~~c-. interalia stipulates 

t at tefore such a penalty lS imposed, the employee 

must be qiven an opportunity to shO\~ cause ._..my 

, 

such penalty shall not be imposei. In this case, 

we find that no show cause notice :vhatever had ecn 

qiven to t .e applicant • . :e have not beer. told by 

t 1e respondent t1at the applica~t is not overneJ 

un er the CCS(CC&A) Rules, 1965 and penalty can~ 

be imposed on him dthout follorJi1 any proceJure 

,.tever . Even if such had been the cJse, the 

rules of n tural justice predic~te that a reasona le 
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opportu ity ust be iven o a person efore 

an verse order is p ssed ai st i • It is 

car inal principle laid down by the courts of 

1 w that dn executive orJer hie has civll 

consequences must alJide by the pr i:1c i pl sof 

natural justice . Tbis ppe rs to us tobe a case 

.where these principles have been f l agrant l y 

violated . It has een alle ed by the respondents 

that an enquiry 1as carried out ty the resco dent 

no . 3 himself . A copy of the enquiry report h s 

not been an ~xed ~.ith the counter reply. Even if, 

such enquiry has actually been held , it can onl form 

the basis for issuin churJe-memoj show cause notice 

to the applicant before ta ing any penal action . 

Admi~tedly, no charne-memo/show cause notice was 
a 

given to him and p~ ptory order was passed Ly 

the re sp<lndent no . 3 order .:.ng recov-ery not only 

of pay and allowances of the applic~nt durina 

t ,e periods he was allegedly absent but also all t:e 

ay and allowances of the supporting staff wt o 

were all- egedly rendered idle on account of non 

perfor~ance of duty by the applicant . This is an 

unique example where ~ vicatious lia ility of 

a overnment servant h s tJee n exte ded te •ond any 

stretch of imagination . Jot only t at , eve the 

co t of iedici rc wl1ich is s upposed to have teen 

issued to a patient t as also been recovered 

on the round of non- perform nee of duty by the 

applicant . Tle i pu ne ori r is , t er f r , totall 
t 

ar itr r and ille ul , to · _te st . reo • 

, 
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t' e order also would appear to suffer from l ee. 

of competence 01 t e part of t'ie res Jondent o . ""._ 

~.:.nee , it has een stated i r• the counter re )ly 

i self tr t the po -1er of appo i ntraent of the medical 

off1.cers vested in tLt! .inistr,. of He-lth , Family 

.. el tar(; w. e . f . 19 .1.19 9 and thus the po ~er to 

punish a delinquent medical officer vested in 

t at autt or i ty. The impu qne d or jer 1hich was pas sed on 

4 . 7.1989 was , therefore , clearly beyond comt:>etence 

of t!1e r espondent no .3 by his O\i\ln state ae nt in 

the counter reply . 

7 . In view of the foregoin , we have no 

h isitation w.tatever in concluding that the impu ned 

order is totally arbitrary , ille ~al an void 

at-initio. The order is , t herefore , quashed an:i 
the 

set aside . TI1e respondents shall refund ;j_ su!D of 

mo n~ whic hhci.; already been recovered from the 

pay and allowances of the applicant in pur sua nee 

of the impu ned order 

intere5t at the rate 

dated 4 . 7 . 1989 toaett er with -per annum 
of lOlL. from the date of recovery 

till the date of the refund of the rroney \i!i thin a 

period of 2 months from the date of com uniccltion 

of 't.r .:. s or lor • 

8 . In view of the fact that we h \~ p ssed 

an order for paj!ment of interest, ~e see no 
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necessity for passin any order i n P'avo ur 

of the app l icant as regards the co~ts of t· e 

pcti tion . 

d~k 
.. e ober ( J) fl\ember ( A] 

-~~ed : ~5 A~~ust , 1994. 

( n . u. ) 
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