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HON'BLE MR MAHARAJOIN, MEMBER(3J)
HON'BLE MISS USHA SEN, ME |

( by Hon'ble Wiss usha Sen, Member- A )

The counssl for ths parties were heard,
The facts of ths case are as below 3
o i | The applicant while working as Head Fitter under

the Superintandent, Carriage and Wagon, G.M.C., Kanpur, in | 1

Bt the organisation of the Divisional Rzil Managsr, N.Rsilway,
All shabad, submitted an application for voluntary retiremant
on 8-1-87 . (Annaxurs-1 to Compilation II)., His due dats of
: _ | ‘ '?' retirement on superannuation was 31-11-89. The date from

which he intsndsd to retire was not msntioned in ths appli-

-cation but Lt was reguested that he may be allowed retirsment
at the esrliest. The requestc was accepted by the campetant
authority vide & letter signed on 23-4-87 but dated S0=-4-87 I5&

in which it was statsd that the valuntary retirement had
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been accepted with immediaste effext, A copy of this lettsr _ i
| hss besn annexed as Annexure 1 to Compilation I by the _ ' g
applicant. The spplicsnt states that he received this

communicstion on 5-5-87. He has further statsd that on

20-4-87 he sent a letter to the D.R.M., N.Rallway,

withdrawing his voluntary retirsment.
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the reapondent in not sscepting his withdrausl of tha

application be treated as d. g _
This affidavit is not addressad to any ﬂfw.', '

spplicant sent ancther spplication to the D.R.M.

5-5-87 for withdrewal ofthe spplication for voluntary

retirement. Similar request was made in subsequent

représantationsdated 29-6-87, 28~7-87 and 21-8-87 ,These

four representations dated 5-5-07 and onwards have bsen

replied to by the uff‘ln? of the D.R.M. vldn}thai_r letter
- 4 ;

i - 5 |

dated 3-12-87 (Annexurs 2 @ Campilation BF) stating that

his request for withdrawal of the application for voluntary
retirement had not besn accspted, It is cbssrved that

thers xkmExxx is no refersnce Lo the affidavit of 20-4-87
ibid in this reply. Nor is thers anything on record to

shaw that this affidavit was responded by the office of

th. D. HIHI' .

The spplicant has challenged the action of

spplication for vaoluntary retirement as s 1ieged be

he ststes that he withdrew the sams by the lstter

20-4-87 (which is an affidevit) befors the scceptans
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d’ Wﬂl 5‘? MI v Wi

Supreme Caurt had held that " in the abs
»
contractual or constitution ef bar, a 'prospscti

empl oyment "
3 The respondents have argued that sll the repre- 'r,.

sentations of the aspplicant for withdrawal of his regusst for B ¢

voluntery retirement were received by ths competent authority

after communication of the accsptancs of the retirement vide | &

¥ ol el i e
the swpesemrusatlion letter signed on 23=-4-87 and despatched !

PN -

o from their office on 30-4-87 (Annexurs 1 to Caompilation I).

We have examined the casa. In our view the

f
affidavit dated 20-4-87 (supra) in which he sxpressed the |
dasire to withdraw ths reguest for vaoluntary retirement _‘i
cannot be treastsd as an application to the q:ptnpt!.lt.
authority as it is not sddressed to any authority although *
X the applicant claims that this affidavit was received im '

' _ the office ofthe D,R.M., Northern Railway, Allshsbad on o -
L 2 ° i | 22-4-87. It is also significant to note that there is ¥ B2

nothing on record to show as te why this lf




5-5-87, 29-6-87, 28-7-87 and 21-8-87, Nor has this

affidavit been replied to separately by the respondents

on the facs ui}thn record, It is also ocbasarved that
o

the spplicant has mewhere contendad that his representation
datsd 5-5-87 fer withdrawal of resgusst for retirement

was sent before recsipt of the communication of accsptance

of retirement by ths compstent authority. In betwsen the
affidavit of 20-4-87 and the represantation of 5-5-87
there was no communication from the applicant in this
matter to his superior authority., UWe also note that in
the lettsr of acceptance of the retirement it was statad

that the retirement had bsen accepted with immediate
effect, It appears fram the letter of 25-6-87 at

Annexura-S that he was allowed to be retained in service
myxsixs by his immediate superior upto 24~5-87 because
his representation of 5-5=87 for withdrawal hed been
forwarded to the D,R.M., Northern Ralilway, Allshabad »

for decision and as no reply to the same was receivsd

L
till 25-6-87 he was‘finally retired with effect from

24-5-87 . " It is thus clear that his first spplication

as auch) for withdrawal was sent only on 5=5-87 and not

before the communication of the sccsptance of raetirement

"with immediste effect” was received by the spplicant,
One argument could thus be that the spplicent's continuance

in service upto 24-5-87 even after tha acceptance of the

retirement vids the letter of 30-4-87 at Annnmit 1 to

Campilation .buu without any contrectional force eatoaps
b&i applicant and the respondents, Even if for the

ssks of argument it be stated that his continuancs 4in

"~



" ‘!-t : ‘_‘1'.
|.'1‘ .'-i
- _%‘t;_._+
)
¢

R

service upto 24-5-87 after the acceptance of the

ratirement was a continuance of ths contrect between

the employesf and the smployes tlhli:;! began with thse

b 5o
accsptance by the applicant of the of appointment

in the Indian Railwgqys, then also the proviso under Rule
56(k)(2) of fundamental Rules would go against the plea
of the applicant that the suthoriiess had no legal right

to reject the reguest for withdrawal becauss it had bsen

made beforse he was relieved on 24-6-87, This rule and

its proviso arse reproducad below 3

® A Governmment sservant, who has elected to retire

under this rule and has given ths necessary

intimation to that effect to the sppointing
authority, shall be prscluded from withdrawing
his elesction subsequently except with the specific
approval of such authority :

Proyided that the reguest for withdrawal shall be
within the intended date of his retirement.”
It would be seen from the rule that no election for
veluntary retireament can be withdrawn unilsterally but

requires the approvel of the asppointing eutherity with

the further condition that the request for withdrawsal
should have been made within ths intended date of his
retirement, In the pressnt casse the q:’Elinant had
asked for voluntery retirement on &-1-87 /et the earliest
without specifying esny date of the "intended retirsment®,
The retirement was sctually sccepted be fore receipt of

the cammuncetion of withdrawal by the sppeinting autherity.
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Still further, the eppointing authority had ths legal
right to refuse to sccept the request for withdracal in

terms of the proviso tec Rule 56(k) ibid, No reasons for

such refusal were algg required tc be given by the euthority.
It is very significant here to state that in the judgment .
of the Delhi High Court in the Union of India versus 3

S neperked AU Slia Serne, Laws Tewnad J9835 (1) Page Yig,
Harendralal Bhattecharys {aupra;kuhich was guoted by the

counsel of the gpplicant it was cbserved thst there wes

no sub~-rule under Ruyle 56 of ths Fundamental Rules which

mgde any provision regarding withdrewal of ths notice of

voluntery retirement given under Fundamental Rule Sk S56(K).

In fact it was alsc observed that sub-rule (2) of Ruyle 48

of the Central Civil Services (Pension) Rules 1972

provided that withdrewal of notice for voluntery retirement
under this Rule 48 could bs done with the specific spproval
of the sppointing authority provided that ths reguast for
withdrawal was made within the intended date of retirement

but there was ne corresponding sub-rule under Fyndamental

Rule 56, However, it is obviocus that such a sub-rule has -
2 EE Cousda. awrad Ru_ln;
since been provided even under rule 56 iwéd, though it may

not have existed when the judgment in thé case of Union

of Indie vs. Harendrelal Bhattacharys was delivered on

8=-7-83, It is also noteworthy that in his gpplicstion
of B~1=87 for valuntary retirement the epplicant had not

menticned any specific rule under which he was sseking

voluntary retirement. It @cuxkd could have been either
under Rule 48 of Centrel Civil Services (Pensiocn) Rules 1972

or under fundamental Rules 56(k). Since the reguest for
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he was sctually relieved from office. In the g : t o _:;_;:.'i.;':'

it cannct even be established without deubt for ressons

given in our discussion aw Eﬁﬂii} that his withdrawal can b : 3 |
& "

at all be considered to have bsen made within the intended

date of retirement. On both counts, therefors, the L
o
-

application dessrves to be dismissed which we hersby do.

No order =s to costs,
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DATED:All shabad, o¢ 3 94. .
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