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iﬂ‘ﬁhi Tiwari son of Arjun Prasad Th\lﬂ
ssistant Audit Officer, Offics of thoe

= §ale &ccamfaﬂ't G?ﬂ'l‘al Ua -@Uﬁﬁ‘—l) A i,
e, : Allahabad. - - - = = = - = - = = Applicant
(gamsal Sri C.F.Ghildayal & Sri 5.N.Devy) k.
ri V.K.Srivastava & Sf1 A.R.B.Ker) S
K !-
Versus —%
. l, Union of India
2, Comrtppller and Auditor General of India,
10, Bahadur Shash Zafar Marg,New De lhi,
3, Dy.Comptroller & Auditor G-naral of India,
1C=Rahadur Shah Zafar Marg,New De lhi,
' 4. Principal Accountant Ganaral, ‘
U. F. Allahabkad.
5. Acccun'ant Genaral, U.F.(Audit),
Allghabad. @ = = = = = = = | Fespondents ., )
(Counsel Sri N. B. Singh) ﬁ
: O R D =H
¢ S “
(By Hon'ble Mr. T. L. Varma, Mombsr=J) 1
{
In this application, filed under Section 19 of
. the Administrativ: Tribunals Act, 1985, subj=dt mattsr
i : of challsnae are opder dated 29.0.1986 and order dated
. 26.4.1989, The applicant s2eks guashing of the sforesaid
et orders. The applicant has also sought for 2
g BEER -l adverse remarks recorded in the A.C.R. of the a

_ o e
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25 That focts of the case of tm%u 3
short 4re thet the agplicent was working as Elﬂhm

i

_..-.l

| i-.llr-;__" o Of ficer in the office of the Accountant GGMI“L“J# TR
s Allehsbad in 1986. In August, 1986, he was the Incharge
Of Internal Audi' section, which is under the direct

contrel of the Principél Accountant General, on 25.,8.86
applicent wes served with an order, informing him thst
he shall not be ertitled to any pdy &nd &llowance With
effect freom 11,8)1986 till the dete he r es mes duty
uneutho=rised |
and that the epntire period of his/absence from duty
sg determined shéell be deemed to g3use an interuptich
and break in his servive, The petitioner submitted a
representation against the ¢ foressid order on 23811986 |
(annexure 2) stating there~inst he had never been dbsepty
from duty and requesied Lhel order gtecd 25,3, 1986 be
withdrawn, after submission of the r epreseptation by the

| applicant, he wss served with & memo deted 10J9,1986,

asking him to furnish the detsils of work done by him
\jtb ¢ ring the period from 11.,8,1986 to 25J3,1986 vide
¥ annexure=3, The dpplicsnt in pursusnce of the d‘&teﬁ“‘

o
orcerk,submitted cetails of the work dene by him | * P

the aforesaid period, Theresafter, Lhe a ppuemm
served with another orderdated 26,9 .—.Lm_ﬁi, *..“_.u_.‘-:;.‘-""
thet he had b not done eppreciable work !m s oo

mawﬂg from 11,8,1986 tﬂ %',w ;nm
- _m ﬂuwaw Maa mg

rrrrr
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riod of his amﬁ

1‘
ugg,um to 3.5,1986 was deeed Lo cause ﬁéﬂ

tion and break in his servige.

T The further case of the s pplicent is 1.

after #Cﬁlpt of the grrer daled 289, 36 the aw"r

th

‘ﬂh
submitted a cetsiled representstion on 24.10;1986 *Eq

the principsl Accountant Generel, stating therein ‘E:'hgi!.
he had done B his work continugusly and without inter- 1
uption, He requestec the Principel Accountsnt Genpersl
in the said representelion 1o withdraw grder dated
29,9,.1l986 with-holcing his péy and causing bredk in

his service . ihen no action was t2ken on the represén- {
tation filed by the pplicanmt dgaeinst the 3 foresaid r
orders, he filed an appesl before Lhe Dy, Comptroller l
and Auditor 8 Generel of 1Indie, New Delhi, challenging
the correctness and valicity of the orcder cated .
29,9,1986 (snnexuyre 18), The Dy, Comptroller &nd
Auditor General of Indis by his eorder dated 3Q§f§§f

informed the appli-ent thet his sppeal agaimst the

order oted 29,9.1986 has been cismiss ed, He, tharuﬂlﬁ*

Comptroller ang Auditor Genmerdsl before Lhe
and Audit or General of India on 4,12 JL988. IM
aforesaid revision is stéted to have not been

sﬂ ‘fcI' .



g g T ixpumte the aﬂvtfu m:zr on ﬁﬂ r-l .
: 2 'l = '
The representation of the appucam for t sunct i

""‘1

the a cverse en yy was rejected by order dn-ttd iﬂk

( snnexure 24). He, thejesster, represerted aga;mg
the rejection of his r-epreseniation with regard to

the expunclicn of remark vide ann@xyre=25, The represen.
' : tation filed by the upplicant remains to be disposed of,
| '{
|
|
S ihe further grievénce of the egplicsnt |

15 thet though he is the senior most cmong the Section

fo,;,{:er_ﬁ, . on asccoyunt cof order dated 20 .1986 and

= '..-'_:_"'..—.nr--.--—-------'Ih

ddverse remarks communic ted to him by letter dated i

i 19,.2.,1987, his czse for confirmet jon was not coneidered

. wheress his juniors hcve been confirmed as Section J
Officers with effect from L.3,/1l987. The Section foj,mrei
r

who were junior to the épplicant héve not only been

' confirmed wJielf 1 23,1987, have alsc been prometed to
'} the post of Assistant Audit Officer wle.f 143987,
Z{” It is further alleged thst through corcer dsted 20.,6,88

the applicant was desjignéted as Asstt Audit Offjcer
- dndﬁ;p}ws been performing dutjes as 5uch,-h_n is mot
| & beeng_ paid emoluments of the post of Assistant nm-g_l
: Officer, Hence Lhis épplicdtion for the reliefs

g ) mertioned ckove. Vurjous orders referrred to aboye abe
| Admpugned on the ¢ round of melafide, azhm, ari I

vieolation of grinciples of &gué.:w «nd
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’ 1 | fﬂ‘moc‘. to the said FWt of “ﬂm Ea -'_'I'

15J12,/198C on restructuring of the aa#ii fﬁiﬁ f‘ .....
&, D. with effect from 13,1984, The anpﬂm@_—.

opted for the Audit department, As he was junior in

Section Off icers cacdre of the combined office; he
wéS placed in the Waiting list in accordince with

the provision of Ménual of restructuring of cadres

‘].‘ | . in 1A, & a.D. ond wes irensferred to Audit on r
10,2,1987 in the Seclicn Officer cadre of the

A & E office, The applicent wes due for confirmetion 1

' 1

| with effect from 1,2,/1987, He was, however, not I

1_! censidered f it for confirmation as Secticn Ufficer ”

on the said dete, { |

T On his transfer tg Audit in Seéptember {"

ik 1

'L 1687, he could not be considered for confirmation g |

as Section Officer as no permcnent vacdnpgy was

: o) aveilable in the Section Off icer Cudre. However,
o g {
after change in the procecure for confirmetion -
*- introduced by the Comptroller and auditor General's

Circulst dated 20,7.1988, confirmétion is to be

mare only once in the entry grace, as the spplicent

had &lready been confirmed s aycditor with effect



| mﬁlﬁﬁ in the aﬁ‘iee aﬁ datoﬂ
trans ferring him from Lucknow zome i&vibh t,g'r]_r r.
Zone (dorks). Croup no. O2 pertdins to the Assistan
Auditor Officer, whil (8 pertains to Section ( ce:
in pay bill. Taking advantage of tie aforesaid mtﬁﬁw
the applicent, it iz said, is clsiming to have been
designaled s Assistarmt Audit Officer. It is stated

thet similer mistake was copmitted in tour programme

] of the applicent for the period April'8g to Jun® "85,

wherein Lhe agplicent hus been meniioned =5 assistapt |

Audit Officer instead of Secticn Officer. The applicew
it, it ststed, has been promoted as Assistant Audit

1
Of ficer on 11,7.1989 ancdthet he has taken gver charge

|
|

of the said post with effect from 17,7689

G The further csse of therespondents 1is 3
thzat confidential report for the period 10.6,1986 tp
15 0Xco6 was made by the Reporting Vfficer Viz

¥ Audit Officer and was approved by the Reviewing Offi e

i viz Principel Accountant Generdl, The r'emar-lti; it &l
i‘ | ]

said, were communicated to the petitionper by B.mﬁ‘f-'—:' 1
.

i o
UIE 1 Account ént Generdl, The representation for exgunction

of these : emarks has been rejected by the concerned

iy -

authority #nd as such no cese for expunction .'~'_
remarks recorded in his AGR has been made out.

Fe

=
Lo, The further case of the respond

thet the applicent hed not beer
-ﬁ“it' ﬂwil! £x om ﬁm

1 |__.




l_r.' tion end break in service, The egplicent submitt UL
g

Ve N
cause cated 28.8,1986. The compstent suthority sfter

-.—I‘-

considcering the %};&ﬁse orgerec that the agplicent

! will not be @ entjtled to pay and allowance with effect
E from 11.8.01986 to 25,8,1986 amd that the entire pez‘-i‘aa
for unauthorised shsence shall be deemed to cause

interuptijon end bresk in service, This order, however,
was modified by order dated 20.9.1686 to theeffect that

H that a,plicant shall not be entitled to any pay and

| dllowdnces for a afurther period frr::}m August 26, 1986

| to September 8, 1986 also and nug-&gf’—l%,—Jr?Bé shall be

i deemed tpo ceuse interuption <nd break in hizs servige,
Appeal filed agairst the orcer deted 29.9,86 ﬁas been
rejected, Singe the impucned order of withholding pay and

- tresting the period of unauthcrised ébsence &S break im
- |
V"C\ service has been passed by the competent aythority dﬂﬂ*—l

-lrl"|'

giving reasonsktle opportynity, it is stated; this Tpibunal

cannot interfere with Lhe same inexercise of its review

urisdiction, .
12 #e have hesrd the lesrned counsel for |

Ehe :Partieﬁ end ]_-)!fl_li&ﬂ Lhe r.gm:*_ o s 11ly



- — e

- ——— T —

i —

e e e

for the pericd from 10.6.1986 to mm .,,-1;9;5554!

The aforesaid reliefs as claimed by the applicant do
not appear to have either any nexus with the main ,mm‘ oLy

or ety flow from the main relief. The respondents,however, |

have not questioned the maintaingkility on the oround of

multi- plicity of reliefs. _I

We will, first address ourselves to relief No.ill.
The applicant seeks expanction of the remarks recorded

in his Annual confidential Report on the ground that the

remarks were recorded by an officer who was not the

reporting officer. This assertion of the applicant has
been denied bythe respondenis in the counter affidavit.
It is stated that these remarks were recorded by the 1
Accounts Officer, who was authorised to record the Confi-

dential remark on the work and conduct of the applicant.

The Deputy Accountent General has, it 1s stated, simply
cocmmunicated about the said remarks. The applicant in
reply to the dbove avermenis of the respondents in pare 35
of the sbunter affidavit states in the _ejoinder affidas it
that neither the name and designation of the Reporting |

from 10.6.1986 to 15.10.19§¢ The Re

i

i y o 7~

= -

i T ol il ol -




Not only that, the procedure for confirmation (in pars-

were recorded By the officer competent to d¢ s9, and have

been approved by the reviewing authority. In the ak

of material to show that the remarks arc malafide, or ?f
are not based on objective assessments of the work and
conduct of the ippliciﬂt> We find no justification to

interfere with the same.

13. Coming to the prayer of the applicant for issuing

of directicn to the respondents to confirm him as Section ’
Dfficer with effect from lst March, 1987, it may be stated d-
that the respondents have, in paragraph 6 of the counter

affidavit averred that the agplicant was considered for ‘
confirmation with effect from 1.2.1987, but was not so ¢
confirmed as he was not considered fit in the year 1987. On'

i
his transfer to Audit, he was not considered for confir-

|

mation as no permanent vacancy was available in the

Section Officer's cadre. We have no magerials before us
to show that any vacancy in the Section Officer's cadre
was availsble at the relevant time against which his ]
confirmation could be madd. In the absence of the materials |
to show that a vacancy was available at the re<levant

tim,aﬂ the directions as prayed forg to confirm the

applicant with effect from 1.3.1987 can not be lissued.



 entry grade. with sffect from 1.3.1975 has uimwair e et

stion of m "--z:i

disputed. In the aforesaid context the guest
confirmation again s in Section Officer’s grade was not

necessary. In this view of the matter we find that no 5
case for issuing directions to confirm the applicant with ,'
effect from 1.3.1987 alsc has eot been made out. T'
'
14. The applicant seeks a direction to the respondents ﬁ
to give effeet to his promotion as Assistant Audit Officer
with effect from 1.4.1987. The respondents have admitted
that the applicant was due for promotion as Assistant |
Audit Officer in the A & E Office with effect from l.4-,l.9&‘-?3_
His case for promotion was considered by a duly constituted {
Departmental Promotion Committee and he was not found fit
for promotion. The applicant has not filed any order
passed by the Competent Authority, promoting him to the
post of Assistant Audit Officer. It is a matter of common

knowledge that when an officer is promoted from the lower

grade to the higher grade, a formal order of promofion

is iesued by the competent authority. The applicant seeks
reliance on Annexure (A-28) whereby, the accountant General
has ordered transferof Secticn Officers including the £
app licant to various places. Ry this order the applicant
has been iransferred from Lucknow Zone (Civil) to Lﬂehwﬂ
Zone (wWorks). The personal number nbted against the name
of the applicant is 02/1199. The group No: is 02, G! :
stated by the respondents, is that of the Assistar P

W
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gramme has been corrected by letter dated 26th April, 1989
vide Annexure (A-29). By this letter the applicant was

informed that irn the Tour Programme for the period April ~f1
1989 to June 1989 by mistake Assistant Audit Officer has
been written in place of Section Officer against his nam L
A corrigendum has been issued immediately after the tour
programme wes issued. Admittedly, no order was issued by

the Competent Authority promcting the applicant to the

post of Assistant Audit Cfficexr, That being so, the ?
ransfer order (Annexure-A 26) and the tour programme i
relied upon by the applicant in support of his claim of |

promotion tc the post of Assistant Audit Officer with
effect from 1.4.87 are of no consequence. The applicant s
t

has, however, been procmoted as Assistant Audit Officer
as stated by the respcndents in para 14 of the counter

affidavit by orders 11.7.1987 and that he has taken over

charge with e“fect from 17.7.1989. The higher grade promot-
ions become effective on the date of takimgover charge.

In the instant case the applicant has not disputed that he
had taken over charge as an Assistant Audit Officer on

27.7.1989, He, therefcre, cannot claim his prom@tion with
effect from 1.4.1987. He should have, if he was aggrieved
by his supersessicn in the matter of promotion to the l
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| 0.A. is for quashing order dated 29.9.1986 » h _J
applicant had been debarred from pay and &11¢wiﬂﬁii' ];_
the period from August 1986 to September 1986 and ami

the aforesaid pericd shall be deemed to cause tntqrﬁﬂﬁf&ﬂﬁ

and break in his service. The allegations against ihﬂ ?%f
] - %

e applicant was that during the aforessid period, he uliiiﬂ
signed the attendance register and,lbereafteg, took part
in mass demonstrations, meetings, shouting slﬂgiﬂbi
. threatening the authorities in addition to making speeches
in utter disregard to his duties. The compeient sSuthozity
therefore, in exercixe of powers conferred under FR 17 9nd
17—/ passed the impugned grder dated 26)9,.1986. We have {
perused al] these rules <nd we sre satisfied that FR-1T7 has |
B0 8pplication Lo the facts of the pr sent case, The pro=
vision of FR-17A mey be 3pplicable t¢c Lhe facts of the *
presert cese provided it is establiched thet the all ged %
commitssion dnd ommission of the spplicant come with the

meaning 'Strigke' as provdied in Fa=l7A. FR=LT7 & redc¢s as

follows 3

__._Lf' 10UT PREJUDICE TO THE mm

. (At heFiLiD ABSENCE —

(i) in the case of eqp loyees wﬂ:kIﬁ;l;
industrial estebljshments, ina
strike which has been dec




......

nru,gfaeta,m w
du‘l‘.l‘brity 5 and

$iii) in the cose of an individual L

L : : employee, remzining dsent w
"'t | risedly or deserting the post, =

shall be deemed to c3use an interuyption

-'L-: or break in the service of theemployee,
unless ptherwise decided by the cmmam f.
authority for the purpeee of leaye t,-r-avil-
concession, gquadsi-permanency and eligibi 1¥ty
for appesring in the depérimental examim*_—_-t'
tion, for which & minimum period of con- ﬁf

tinuous service is reguired.

EXPIANATION 1 ;-- For purpose of this rulej]

"Strike" incluces & general, token,sypethet
?

{f9y ic or any similer strike, aind €lsa

participotion in ¢ bundh or in Similexr
aaf cctivities,
EXPLANATION 2:-— In this Rule, the ferm

s !

3 "Competent authority" megns the 'L— 4

ing autherity."

| T 16, s plein rescding of the pron
“ FR-17 A indiceted above makes it clear r;:m

employee during o strike acts m-“_'
gqhgﬂﬁtﬂ W nNey amnguith m:m

L e #ﬁiwﬂ?-? from, or vall
£ _--_"” | i L L4 _llﬂ

o SRR D
- . ) l_
rvrl_i-lir,".lt*_‘l_ akl ' ‘ ‘-

- B - .- 1 " - B 3
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'-Mr &liﬂg dtﬁm mﬁ &rkt to ﬁwﬁ E' ection of
the respondents # in denying péy end allowsnce y b

: -."I_ R
applicant for the period from Auguust L1, lugﬂ ""TL_I

-

sl

r
ber 8'1986 snd deeming the said period as hraait :!.ﬂ “IRL

If

absent owing to his participation in strike., The iwﬁ»
! cant has denled hh he allegsation of the ressondents tm.- ]

dad

‘I:' service , it is tobe established Lhet the gmplicent aﬂ

i
,P | he had not performed any duty during the sforesaid
= ‘ period ¢nd indulged in slogen shouting <nd & tending
demonstration, He alsc submiited detzils of work he

claims to have done during the sforesaid period,

173 The breck in service of an employee has

1 -

far 2aching consequence inssmuch as the same may 2ffect

the pension aend f other retirsl benefits and alseg
eligibility for g appeering in the depsrtmentsl exandna-
tion for which minimum period of quantum of serjvige
is required, Therelore, such an order should be pdssed
| only after givimé:onmble opportunity of representatie
and being heard g in person, if so desired to Lhe person
concerned, Sci N,B.,Singh Senior Standing Counsel Sppesla |
| N of ing for the responderts submitted that the spplicent

¥ was given & notice to show ceuse before the impugned

order w,s pdﬁaﬂd and gs 5‘“-_;}1 rhe gquiroment of pzi l i

ples of neturd ]l justice of giving reascnuble qu', _

nity hes been fully satsified. #e hsve given
_ considerstion to this submissisn of the ham
for thé regspondents adn we find it eﬁﬂ_

| ramﬂl mnnmius to aamﬁ. tho mg [
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PRF 0 Tak . CSAK THE ih ﬂdﬁ.ﬁ@
is the gquantum of work 2 Section ﬂfw ed
to per orm in normal course of his duty. ;ﬂ ence of

T IJ' -
the moteriecl to show the above,; it is not pn:sum]p £ o 1,

us’ to cetermine whether Lhe work cone by t;h_a.a&pptgh

during the perioc in quesiion was adjuele or not, This
l' .1 \ ]

"'1 is « qugst‘g}n of feact and can be Eﬂctrtdiﬂed bY Ml, _:

- én inquiry, in which cthe Officer charged is given an
f opportunity to show Lhet he had done xdg adeguate
work, The Hon'ble Supreme court in Bank of Ingis V/s
4 :

TS, Kelawala (L9sl) SCC (L & S ) pege 171 has held that:

e ——

A s e L nd‘f'enough the epgyloyees
attend the place of work. They
must put in the work allal:.te_d’.tal'-'

them, It is for the work and not |

for their mere & ttendsnce that

Lthe wages /fsalsries are mid, For

Lhe same redason, if the e_mplwees'

put in the allolted work bBut de

not, for some resSon-msy be even

¥ A @5 @ prolest- comply with the &
g l':-i formaliiies such as signing fgu el
e RSy attendance regisler, no dec

can be effected from thl.l!__.




- _._.l-J ol ..r

. .
| Y
.":a.i.
2l
.

Ikiﬂﬂhiﬁh. o i

[ -_.-v-—-—

= --1p-r|'

'inéiﬁaﬂﬁ baﬂiﬁ‘“
Lhe omission aM}gg :
part of the -nplnmn m ;

|rh

lg, The ratio of the decisn of the an*hl{, .
Supreme court referred tg aboes, therefore, rw J
that an enguiry should be held whenever there is l
dispite regsrding the fact whether Lhe employee Iﬁf 1
e ‘ performed his cduky or not and whether he has partigie—
pated in the strike or not, The res-on ents do cléim
i to heve held the enquiry by issuing notice to the
dpplicant to show cause snd also by asking him te
submit details of work done by him. We have perused
the records with reference to the arguments advanced g
by the learned counsel fo: the resporlents dnowe find i

tha there is hardly any evidence except the lstter !

annexure® 7 Lo show thet there was épy strike in the l

office of the principsl Accountent Generel or thet the

epplic nt hed participsted in any sych strike, The

letter s nnexur® #=7 issued by the office of Pri.m-c.t_pd__l

N

¢ § e
‘;:T_ _ 3 Accountant Genersl Lo cthe spglicent indicates that Lhe
- 0k applicent, Who wes one of the member of Lhe Negotjidtis

- Committee of em-loyees had attended office of the

princip.{; 1 Accouritant Gener2] betwueen 26.!_3';19% !mﬂL“



on or strike was going on in th

.~ of Frincipal Accountant Ganarsl and that ths ~,.-L:.I»,_:
applicant had bean activaly participating in the |

same. =

21. In the facts a2nd circumstances of th= case,

weare of the considered view that the respondent

should hold a confront=d enquiry 3nd if after

such enquiry in vhich the applicant shall be given ’
opportunityto defend himse 1§ it is established

that he had mersly signed the attsndance register

and the;-eaftar part icipated in dzmonstration,

slogan shouting and other relatad activiti=s,

th is application shall stand dismisesd without any

further orders. 1f, hopever, such allagation 7]

is not established in the enquiry the imr ugned

order dated 26.9.199% shall stand cuashed with (/.

all consequential benefits to the applicant, We j ‘
further dirsct that this enauiry be comp latad j
within a periodof 3 months from ths dats of oW |i
communication of this order. : :'i_-kl |

_'.-5.1 ! hear the ir own gmi . iﬁ o
> "_I; .I .



