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CENTRAL ADMINISTRATIVE TRIBUNAL

ALIAHABAD BENCH
ALIAHABAD,

T A IR TR R R R A R R R AR

#nllahabad this the /2|, dey of rfzf-)oowyu.} 1997 .
Original application No., 476 of 1989,

Hon'ble Dr, R.K, Saxena, IM
Hon'ble Mr. D.,S. Baweja, AM

R.,N. Mishra, a/a 49 years, S/o

Sri 5.N. Mishra, R/o 370, Moh. Turkmanpur,
Near Mational Convent School, Gorakhpur,

at present working as Sr., Telephone
Operator, R1ly Telephone Exchange, N.E, Rly.,
Gorakhpur.

e s 00 -&ppliﬁaﬂt.
C/A Sri V.K. Barman
Versus

l. Union of India through Secretary,
M/o Railways, New Delhi,

2. Geperal Manager, N,E. Rly., Gorakhpur,

3. Generael Manager (P), C,P.O., N.E. Rly.
Gﬁrdkhpur-

4. R.B. Singh, Head Telephone Operator,
Réilway Telehpone Exchange, B,E, Rly.,
Gﬂra khpur ©

5. Afzal Ahmed Khan, Head Telephone Operator,
Railway Telehpane Exchenge, N.E. Rly., Gorakhpur,

6. Zaaigham Hussain, Heac Telephone Operator,
Railway Telephone Exchange, N.BE, Rly., Gorakhpur,

as s es 0 RBSpOndEnts.

C/R Sri A.V, Srivastava
ari J.J, Munir

Hon'ble Mr, D.S. Baweja, AM

—— T

This applicetion has been filed challenging

the seniority list with the following reliefs ;=

(8) To quash the order deted 17,2,89 as per
which the seéniority list dated 8,2.89 has beéen cancelled,
Also issue direction to modify the sepniority list dated
9,2,89 of Telephone Operators by placing the applicant at

& Chntdl#lzll!
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S.No. 1 treating :&E'seniority kst as per orders dated
2.5.83 and 19/20.9,98 and in accordance with seniority list
dated 1.,4,88 and make further promotions on that basis, l

(b) To direct respondents to recall the seniority
list dated 1.10,89 and issue it after such corrections as '\
the Tribunal may direct,

2. The applicant joined servicey in Group D. He
was promoted on temporary badis as Telephone Operetor by
the order dated 25.,3.74 in the scale B, 260=400. Vicde
order dated 24,6,77, his services és a Telephone Operator
were regulsrised, In the seniority lkst issued on 1.4.79,

he was shown at S.No. 10, In the same seniority list, the

gseniority of respondent No. 4,5 and 6 S/Sh, Ram Briksh :
Singh, Afzal Ahmed Khan and Zaigham Hussain was shown &t |
S.No, 6,8 and 9 respectively, These employees had come
on transfer on their own request, and thair 3eéniority was
to be reckoned from the date of jolining. Bul they were |

given higher seniority trmrﬁﬁbplicant. The applicant

made a representation agdinst the same, Chief Personnel
Of ficer (CPO) decided to revise the seniority of the
dpplicant and vide orcer dated 2,5,83 he was plsced below
3/3h. K,K. Saksena, G.S, Pandey and K, [al, Since in the
seniority list issued on 1,4,79, Sri K, lal was at S.No, |
5, the applicant by virtue oﬁf:}dE: dgéted 2,5,83 became
senior to all the persons after S,No. 5 end respondents
4, 5 and 6, In the seniority list issued on 1.4.88,
the applicant was shown at S,No. 1 having entered the
service on 25,3.74, However suddenly thereafter, vide f
impugned order dated 17.2.89, his seniority list had been
revised, Applicant tried to find out the reasons for the

same, but could not get any details except it wss given !

to understand that seniority has been revised on the

representation made by S/Sh, Ram Briksh 3Singh,

@ Contd.-.3l=ri-'
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Afzal Ahmed and Zaigam Hussain, Being aggrieved by this
revision of seniority, the presert application has been

filed on 15.6.,89.

3. The epplicant has assailed the impugned seniority

list on the fellowing grounds ;- v. &

(a) The seniority 1ist allowed wvide order: dated
2.5.83 on representation by the applicant was not challens

i ged by the respondent No. 4,5 and G,
(b) The applicamt was promoted as Telephone
operator after paessing selection in 1974, While the

respondents 4,5 and 6 came on transfer to the Railway on
own request in 1977 and therefore werée junior to the

applicant, |
(c) Revision in senjiority list has been done |
without affording reasonable opportunity,

In view of these facts, the order dated 17,2,89

is arbitrary, illec¢al and without jurisdiction,

e ——

e T ——

K 4, The responcents have opposed the application
by filing counter reply, WEhe respondents contend that the

dpplicant wes promoted as Telephone Operater vide orcer
dated 26.3,74 on adhoc and tentative basis as mentioned
in the order. Regular selection was notified vide letter
dated 31,12,76/10.1,77 after receipt of the clarification
from Rajlway Board, The panel was approved on 26,3.79 |
but the applicant was promoted on reguler basis from
24,6,77 vide order dated 24,6,77 Annexure-VY, The appli-
cant represented for giving seniority from the date of

adhoc promotion in 1974 and the same was rejected vide
order dated 15,1 ,90, Representation mece to Headquarter |

was also turned down vide letter deted 30.1.8L. The
g Contd. e 4 v
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orcer dated 2,5,1983 passed by Chief Personnel Officer
was in relation to seniority of the dppli-amt vig-a-via

~

-

|
§$/Sh. K.K, Saxena, G,5. Pancey and Kanhaya Lal andfﬁpplicart
was assigned seniority below them, In this order there
was no mention with regard to seniority with respect to

respondents 4,5 and-6, Respondent No, 4, 5 and 6 were

=

regular ly selected in Telephone Operator cadre befpre !
transfer to North Edastern Rcilway and joined on 17.4,75, j
16,2,76 and 26,10.76 respectively, Thus they were senior

to épplicant who was reguldrly promoted from 24.6,77.

When the senioritylist was published vide letter dated |

9.2,89 not only the respondents No. 4,9 and 6 represented
but the matta;f:as teken up by the reccgnised Union.

This seniority list was cancelled ¥ide letter dated
17/21,.2,.89 and entire matter was examined at the Geperal
Mdnageralevel. The @plicant was wrengly allowed the

fha, daje

senicrity from when the applicébt was promoted on adhoc
A

basis only anc General Manager's decision wds advised ;
vide letter dated 7/8,.,6.89., In view of these facts action f
taken was allocatedcorrect seniority to the dpplicent

dnd there is mno.illegality or violation of any rules,

The eapplicant is not entitled for the reliefs prayed for

and application deserves to be dismissed,

<1 Respondernt No. 4, 5 and 6 were impleaded as a
perty subsequently. Respondent No. 6 Sri Mystafa Hussain
has filed the courter reply on behalf of all the three
respondents, The averments made are the same as covered

in the counter affidavit of the official respondents,

6. The applicant has filed rejoincder reply to the
counter reply of the respondemts 1,2 and 3 @s well as the
counter reply of the respondent No. 4, 5 and 6. While

@ Contd."li-ﬁll"
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countering the averments made in the counter replies, the
grounds taken in the original applicati on have been

rejiterated,

T, Lesving aside the other grounds to which we will

ddvert subsequent 1y, we will first take up the core issue
with regard to ¢laim of the applicant for seniority from

1974, The applicamt was promoted in 1974 as Telephone

Operator as per the order dated 26,3.74 at A.IV, From the

wor§ing of the promotion ordﬂg it is quite clear that the !
|

promotion was temporsry and tentative till the regulsrly

selected candidates 1fe avallable, The respondetts have d
On Lecord

also broughﬁha copy of the note dated 26.2,74(A~I of the
counter) of Senior pPersonnel Of ficer to Dy.gchief Signal

] ) g Food baan mass .
encd Telecommunicaetion Engineer wherein pIOposdlAfﬂr
fillinc up of posis in view of extreme urgency on adhoc
basis from Group D staff for a period of three months,.
We also note that the applicant alongwith one more Sh, 0
Jabier Ahmed were promoted on adhoc basis vide order
daoted 26.3,34 only for @ period of three months, It
appears that the applicent wes reverted to Group D and
repromoted vide order dated 5,10.74 which is brought on
the r ecord by the respondent No, 5 in the counter reply.

The applicant hds simply stated in the rejoinder rebly

by the applicent, If the gplicant was regularly promoted |

that this is not admitted, This fact has been suppressed

as cl&imed;then the queéstion of reversion would have not
arisen particularly so when the vacéncy was still exist=-
ing. ASs krought out by the respondents, the regular i
selection was notified vide letter dated 31,12,76/10.1,77
(RA-5) and vide order datec 2<,6,77(A-V) the applicant |

alongwith bne Sri Jabbar Ahmed were regularly’ promotec

e ——

based on the selection referred to above, In the face

ﬁ Contd...6... !
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of these orders clearly brinaraut the adhoc promotion in
1974 and regular promotion in 1977, we fail to understand
the basis on which the applicant c¢laims seniority from
26,3.,74. The applicant submits that he was promoted in
1974 after undergoing selection and therefore entit led
to be treated as regularly promoted from that date., It
is the pramotion order which determines the stetus of the
promotion., The promotion order dated 26,3,74 was very
clear with regerd to adhoc promotion, If the applicent
claimjthat he had undergone selection and wds to be

regular ly promoted then we are not able to appreciste &s

to why he did not represent against the seme and kept quie

In fai} in his averment 1in para 4(f) in the application,
ms

he has stated that his services @s Telephone Operator were |
e

regularised vide order dated 24,6,77. Keeping in view
these facts on record, we cannot help but to gpnclude

that the applicant wes regularly promateqi from 24.6.77,
and thus entitled to seniority from that dote only and

not from 36,3,74.

8, The main thrust of the arguments of the appli-
cant in support of his claim is the decision of Chief

Personnel Officer conveyed vide letter dated 2.5.83 as per

which the applicant was given seniority below Sh, K. 131l
at S,No, 5 in the senjiority 1list issued on 1.4.79. On
going through the letter dated 2.5.83, we find that this q
is non speaking order and does not disclose the reasons

leading to the revision of the seniority treating the

appli¢ant as reqularly promotéd Jrom 26,7,74, The respon-

dents have also not thrown any light on this aspect,
Allocating senlority to the appli ant &s per the order
dated 2.5.83 below $/Sh, K.,K. Saksena, G.5, pandey and

@ Cﬂntdlit'r-ii
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K. Lal is not plausible, The seniority on revision can be
allocated above or below somebody. ihe reference to the
seniority of three persons is not understood With allowing
cf seniority below Shri K., Lal, the applicant became senior

to the respondents 4,5 and 6 also and thereby the seniority

of respondent 4,5 and 6 in the list dated 1.4,79 gota
modified, The main issue was the seniority of the appli=-
cant with respect to respondents 4,5 and 6 as challenged
in this application. The decision as E:E?}ifter dated
2.5.83 is silent on ihis aspect but has directed with
reference to seniority of Sh, K. La%. Oné?he other hand,
the dppligunt in the rejoinder hashe;glfginm the badds
of the decision of Chief personnel Officer staeting that
25 per cent vacdncies were to békilled by promotion from
Group D staff, Chief personnel Officer (CPO) held that
two vécancies were available against 25 per cent quota
and S/Sh, K, Lal and the dpplicant were eligible to be
regularised from 1974, Taking the explanation offered
by the applicart as the hbasis for decision by C.P.O.
as per letter dated 2,5,83, we are unable to accept
the decision taken by C,P,0. as velid, As brought out
earlier the applicant was promoted on regular basis én
24,6,77. Even accepting the availability of two vacancies
against 25 per cent quota in 1974, the applicent could
not acquire right sgainst the same for regular promotion
in 1974 when he passec the selection for regular promot =
ion only in 1877, The decision taken by C.P.,0. was
petent ly wrong in the féce of cleaer orders of adhoc and
reg.lar promotion and opendd up an issue which had been
é lready settled even by Headquarter office in 1981, In
view of this pDSitiO€?gbp11Cﬂnt cannot claim the benefit

which was wrongly allowed by the order dated 2.5.83,

er Contd, .8, 0%
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Arvind,

9, Having held sbove that applicant is not entitled
for the seniority as cleimed we will examine any merit in
the contention of the applicant that the senjority has
been changed without giving reascnable opportunity to

represent, We have already detailed the background leading
to the revision of the seniority of the a@pplicant &5 per
the impugned letter, The issue of senicrity as allowed
vide letter dated 2.5.83 &eems to have not been finally
settled azf one of the recogniseéd Union hdd teken up the

n 190
cose as is clear from the letters at A=-VIII and IX.

Applicant has brought these letlers on record and was

therefore aware of these develpments, The seniority of the

respondents 4,5 and 6 had been also changed in 1983 without
giving any opportunity. Further even if the show cause

notice had been issued, the applicent would have no defence
to offer to justify the seniority to be allotted from i
26,3,74 1i.e, date of adhoc promotion. This would have bee%
only a formelity, The decisicn of C.P.0., conveyed through;
letter coted 2.5,83 was patently wrong. Inview of these

facts, we find no merit in this contention,

Tl e e, ity e

10, In the consicderatiocn of the above background, p

we are unable te¢ find any merit in the epplication «nd |

the same is dismissed, No order d4s tpo _cosis,
Gci) | el
Memter - Membepr = J i




