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fon'hle Mr, T,L. Verma, J.M.
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“adhey Shyam Son of Ghurendra Prasad

L

: Resident of 13/152, Parmat, Kan-ur, at

present posted as Carpenter in the

¢
: Ordnance Eguipment Fac tory, Kanpur.
|
(By Sri G.D. wkherjeee, Advocate )
© v « s & . & Applicant
‘-. Versus
i F 1F - The Union of India through

Secretary uinistry of Defence Production,
New Delhi,

e The Director General Ordnance Factories Board,

Auckland Road, Calcytta. It

3. The Additional Director &Eneral,
Ordnance'Equipment_Factories,

I'a S:I "':.p ] Bha'.’fan ] Sarvﬂda}’ a 'Nagar »
Kanpur,

4. The GEneral Manager,

Urdnance Equipmen tFactory,
Kanpur,

Ashok sohiley, Advocate )
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By Hon'ble Mre 5. Das Gupta, A.M.

Under challenge in this p.,A., filed under
Section 19 of the Administrative Tribunals Act, 1985,
is an order dated 17-2-1986 pass ed by respondent
no«3 by which the penalty of reductian in rank was

impoSed on the ap,licant. He has Spugh guashing of
the said order and also a direction to the respondent
to pay him pay and allowances during the period of
Suspension fram 26-6-1884 to 30-11-1984 and also full

pay and allowances from 23-10-1986 i.e. the date of
his removal from ServiCce to 8-3-1988 i.e. the date of

hie reinstatenent in the lower reank.

2. The fects giving rise to this apglication are
that the applicant, wes appointed asAssistant Store Keeper
in the Ordnance Ecuipment Factory, Kanpur, was suspended
we 2, fe 26-6-1984 and thereafter served with a major

penalty charge memo under Section 14 of the CCA (CCS)
Rules 1965, There are fpour articles of charge, 2all

relating to the alleged failurs od the part of the
applicant in following stores procedure and impraper
ac counting of Stores. The susgpenSion was revoked by an
order dated 30-11-1984. Thereafter, an inquiry into

the charges was held by Mre G.P. 3harma, Deputy General

Manager of the Ordnance Egquipment Factorye The Ipnquiry
9 P

w
0Ffic er soEmsCotemessmgsert submitted his report holding
that all the charges except one was established against
the applicant. Agreeing with the findings of the

Incuiry gfficer, the General Manager of the Ordnance

Eguipment Factory, respondent no.4 in this Cas g,
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imposed on the applicaent the penalty of removal fram
service w.e.f. 23-10-1986 by an order dated 22- 10-1986

(Annexure-A-6). The applicant preferred an appesl

against the order of penalty and the appellate authority,

respondent no.3 in this case, dispoSed of the appeal

by moderating the jenalty of removal from Service to
that of reduction to the posSt of Carpenter which the
applicant wasS holding prior to his gppointment as
Assist ant Itores Keeper. There wats a further direction

in the ajsellate porder that the period during which he
wasS removed from service# would be trested digs non.
The apslicant thereafter joined duty gn the posSt of
a Carpenter on 8-3-1988. He z;gseuuently submit ted

a review petition which was/dis posed of till the date

of filing of this application.

3 The applicent's challenge to the impugned prder
is substantively on the ground of competence of the

quthorities passing the order of penalty. He had

cubmitted that formerly the Director General OrdnanCe

Factory Board (DGOF® for short), respondent no.2, was
alone the competent authority of Class III and Class IV
employe=s of the QOrdnance Factpories and he alone was

authorised to impose the penalty mentioned in Rule 11

of the CCA(CC3) Rules, 1965. The pouer of appointment

was Subseqguently deleaated by the DGOF to the Genersl

Mansqgers of the Ordnance Factories, 1in terms of
the proviso to Rule 9(i) of the CCA(CCS) Rules vide

Notification dat ed 2-2~1972. Hnowever, by Such

delegation of power, the General Managers, it is

alleged, did not & quire the right of pouwer of imposing
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penalty mentioned in Column 4 of the Schedule and for

the first time this _sower of impoSing penalty an Class 111
and Class 1V employees waS delegated to the General
Managers by the president vide Nptificatiogn dat ed

2- 1~1987. Thus, the case of the applicantthat thouah
respondent no.4 was the gppointing authority by virtue
of the delegation of powers, he was not Competent Lo
impose any penalty on the applicent prior to 2-1-1987.
Since the order of penalty waS passed by the respondent
no«4 prior to 2-1-1987, Such ogrder was without
jurisdiction and hence illeqgal and void abinitio.

The other ground taken by the spplicant is that there
was a clear cut finding that there was no loss fof the

Government and, therefore, moderating the penalty of

reduction to the lower rank was harsh and arbitrary

Eid=ﬁ=tﬁhitty and not s Commensurate with the gravity

-

of the charge.

4. The respondents have filed a counter reply in
which it has been stated that on receipt of report

regarding shaort age of Wattle Extract Splid to the tuns

of 1,27,943.70 Kgs in the Tanning Mat erisl Go do wn y 4 @_ By ad

gﬁfinnuiry was Conducted by ari I.S5. Ahluwalia, Deputy
General Manager to investigate the circumstances

leading to shortage/discrepancy of the said mat erial.

On receipt of the finding of the Byard Inouiry, the

applicant was placed under Suspension w.e.f,26-6-1984,

Thereafter, the applicant was charge Sheeted and an
/offic er
inguiry/was appointed.The report of the inguiry

submitted by the Inguiry 0OfFficer was carefully
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examined by the General Manager QOrdnance Factory andx’uas

viewed that there were Several lacunze in the Findings.

Hence, the inquiry report was direct ed tn#ra'nancﬁ)tn the
Y Incuiry gfficer to rempve the lacunze and tg give

adequat e gpportunity to the applicant to defend his

case. The inguiry report WES!1 ggo=bt—mas resubmitted
N i

and after Cateful)ly“examining the same, the General

Manager of the Factory, who was the disciplinary

aut hority agreed with the findings of the Inguiry

0fficer and thereafter imposed the penaglty of removal
from services The appellate authority, however,
Carefully considered the appeal and modersted the
penalty to that of reduction to the rank of Carpenter

which the applicant was holding prior to his promotion

to the post of AsBistant Stores Keeper.

Se It is the case of the respondents that the

General Manager i.e. respondent no.4, was the Compet pnt

disciplinary authority in respect of the gpplicent, The
applicant wes actually epjointed by the said respondent
and that e Bench of this Tribunal had alreedy held in
its order dated 28-7-1987 passed in the case of

Upion of India VUs. Jamottam Kummar tpat the Reneral

Manager of the Factory is the competent appointing and

disciplinary authority.

6. The applicant haes filed a rejoincder affidavit

in which the contention made in the 0.A., has been

reitersl ede.
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Te The respondents subSequently Filed a Suppl.
counter affidavit in which it was emphasised thst the

applicant was actuslly appointed as Assistant Stores
Keeper by the General Manager Qrdnance Eguipment
Factory and, therefore, he was compstent disciplinary

authority in respect of the apglicant,

B. ) We have heard Learned counSel.for both the
| o

partiasACaraFully o perused the recCords.

9. A copy of the nrder dat ed 28-7-1987 passed

by the Bench of this Tribunal in T.A. No.B862/86-

Union of India VYs. Jamottam Kymar was made available

to us by the learned counsel for the respondents. ;
We have perused this decision carefully. 1In thgzt

Case also one of the guestigns which came up for

Consideration was whether the General Manager of the

e s e —— o gy — —
1

Ordnance Equipment Factgfy was the Competent disciplinary
authority in respect of the applicant, who was a

Labour 'B', evidently a Class IV post. Although the :

Tribunal held that the order of penalty imposed by the

disciplinary authority was a non est, Such finding was

on a different Consideration. As regards the competence

of the General Manager to impose penalty, it wa® held
that the General Manager being the apoointing autherity,
the plea taken tht the DGOF wes was the compet ent
appointing as well as disciplinary authority, has to

be reject ed,

10, We are in respectful agreement with the view
t aken by the Tribunal in the case of Jamottam Kumar.

We have alsp been Shown a Copy of the order dat ed

&£,
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2-3-1972 by which the DROF had, delenat ed pouer of

appointing euthority in respect of Class III and C)ass

IV employees to the Gemeral Managers of the Ordnance

Factories, by the lLearned counSel faor the respgndents.

This letter was also raFarreﬂLby the applicent in his

averments. A text of this letter is reproduc’ed below:-

nIn 2xercise of the powers conterred uson me
by the proviso of Rule (L) of Rule 9 of e CCs(GCA)
Rules 1965, réad in conjunction 7ith the Schedule
thereto published in tThe Official Gazette as S5.4.0,

ted 25.9.71 and in sup=rséssion of prévious

.6.
-
Jd
L
[sa
I_..-
L3
(i
cr

s -
orders issued in this regard, L hereby deleggte ©o
+the General Managers/Officer-in-Charge ‘OI1iCef~Lb=

r : - - e e
Temporary Charge of Uranance Factories th® poier to
- ~

- N ' - '\. - -~ q&
make appointments to Class 11l and Class IV employ®<s

lut-t-"r ™

- @

114 The applicant stated thgt by a Subsequent

Notification dated 2-1-1987, the power of impoSing gf

senalty was delegated to the General Managers. The
applicant, however, has not annexed a Copy of the
aforesaid Ngtification. 0On the other hand, the

learned counsel for the raspgndants has shpwn us a

Copy of the letter dated 15-10-1972 iSsued by the
DGOF in which all the ordnance factopries have been

advised that by virtue of delegation of powers of

appointment of Class III and Class IV employees

L
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issued under the letter dabed 2-3-1972, the General
Managers are deemed to be the appointing authority
specified in the Schedule to the CCA (CCS) Rules

1965, for the purposSes of impoSing penalty specified

in Rule 11 abid.

125 | In any case, the reSpondentS have Specifically
averred that the applicant was actually appointed as

Assist ant atores Keeper by the General Manager

Ordnance Eguipment Factory, This has not been

denied by the applicant. Thi® fact 'read wxkhW in :

conjunction with the delegation of pouers of

appointment Class III and IV poSts to the Generazal
Managers of the ordnence factories, leaves no roaom for
doubt that the respondent no.4 was the apsointing

Y T R (RS
authurityﬂftg mpoSe penalty specified in Rule 11 of

the CCA (CCS) Rules on the appliceant.

o

135, The order which has been actually impugned
is the appellate grder in which the order of the
disciplinary authority has merged. A copy of the
appellate oprder dated 17-2-1988 is Apnexure-7. Ue

have perused the text of the aforesaid order and

we find that it is a Speaking order indicating uee
application of mind. The epplicant in fact has not -4
indicated any ground for challenging the aforeseaid ’

orders JHis challenge is really to the order of

the disciplinary authority and aS we have already

shown, this challenge doe3 not appear to have any

fo I'C 8.
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14. The other ground L ak en by the applic ant int
challenging the penalty of reduwction ip'rank'igafppyi

it is not commensuraste with the gravity of ﬁdacqpquct.
. s |
It iS now the settled lau that courts/tribunals do

¥

not Ffunction as appellate authority in respect of the

disciplinary cases, They are only to See wuhether
the disciplinary authority has followed the prescribed
proc edures and the charged official has got adeaquate

opportunity to defend himself. It is not for the

courts/tribunzls to see whether or not the guantum

of penalty imposed is commenSurat@=g with the gravity

of misconduct. O0Only when the penalty imposed is

A& frrparhiuedt
so highly d4 et e to the gravity of the

b

L

misconduct as to raise a presumption of srbitrgriness
of vindictiveness on the part of the disciplinary

authority, that the courts/tribunals may step in to
grent relief, It has been unequivncally held by the

Hon'ble Sypreme Cqurt in the cgse of Samrendra

Kishors Endow (1994) 27 ATC 149 thelHjioh Courts or
Administrative Tribunals cannot interfere if the
penalty has been imponSed after holding praper inguiry.
In the case before us, we 2re unable to hold that ths
penalty impoSed is Sp highly disappropriate to the

misconduct alleged that there is reasnon for us tp

interfere.

15 . In view of the forefoing, we find no merit

in this application and the same i8S dismissed. The

parties shall bear their own Costs.

T lrans

fember (J) Member ()



