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CENTRAL Al:MINISTRnT IVE. TRIBUNAL, ALl.AHI\BAil 

TA 35 of 1989 
(W . t • No. 4209/83) 

z-admaka r Misra Petitioner 

versus 

Union of Ind ia 8. ot hers Opp . Parties. 

Hon. Mr . D . K. Agt awal , Jud1 . Member . 
Hon. Mr. K. OJayya, Admn . Member . 

(Hon. td.r. D . K. Agrawal, J .1.1 . ) 

Writ Petition No. 4209 of 1983 filed in the 

High Court of Judicature at Allahabaa, received on 

transfer to the Tribunal under section 29 of the 

Administrative Tribunals Act, 1985, has been registered 

as T.~. No. 35 of 1989, as indicated above. 

2. The prayer in this writ petition is that the 

selection of the petitioner as Insurance Ins pector 

be directed to be enf orced with all conse~ uential 

benefits. 

3 . Briefly, the facts are that the petitioner was 

employed as Upper Division Clerk in the Regional office 

of Employees State Insurance Corporation at Kanpur. 

The Insurance Inspector was one of the posts in the 

hierarchy of promotions in the off ice of the State 

Employe~s Insurdnce Corporation. According to the rules 

of recruitment, the post of Insurance Inspector was 

to be filled up by promotion as well as airect recruit­

ment, 66 ~% by promotion and 33~% by direct recruitment . 

The petitioner, 

examination for 

on merits partici~ated in the 
..mcnt 

direct recrui~ to the post of 

competitive 

Insur ance 
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Inspector. He was dec lared succ essf ul vide t he 

r esult dated 13 .11 .1981 . uirector General, Employees 

St at e Insura nc e Corporat i on, New Delhi, a ccor ded his 

.... 1 

appr oval t o the posting of cand i dat es declared s uc~es s­

ful i n the examination f or d irect r ecruitment vide 

or der dote~ 17 . 12 . 1981 . However , the petitioner was 

not posted . Therefore , t he pr esen t petit i on was f i led . 

4 . The r e spondent s ' case is that a preliminaty 

en-iuiry was conducted on the basis of some complaint 
"' ~ " 

report lwhich was received as ear l y as on 1 . 10 . 1981 . 

(This fact has not be~n statea in the writ petition 

or counter affidovit but shown to us from the original 

record). After the report of the preliminary enquiry 

a decision was taken to initiate disciplinary proceedings 

against him but no chargesheet was served on the 

petitioner till 16.6.1983. The r espondents' con~ention 

is tha t on account of the preliminary enquiry and the 

contemplated disciplinary action, the petitioner wos 

not a ~pointed on the post of Insurance Inspector. The 

respondents' case further is that as a result of 

regular enquiry on the basis of chargeaheet, the 

petitioner v:as meted out the punishment of reduction 
"\. k.~~- 1-

of pay ~ stage fromL~ 1380 to~ 1320.00 with effect 

from 1.1.1988. Although not relevant, it may be 

mentioned here that the petitioner was exonerated by 

the disciplinary authority but the above sa i d punishment 

was inflicted by the reviewing authority in its discre­

tion after suo- mote reviewin~ the order of the discipli­

nary authority . The order of punishment of reduction - ·'-'-

in pay by two stages ~log commenc ed on 1.1 . 1988Lhas 

come to an end on 1 . 1.1990. 
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5. The question tobe determined in this petition 

is as to whether th~ petitioner has become ineligible 

for promotion. The normal rule is that consideration 

for promotion, Selection GrdJe, Crossing of Efficiency 

Bar or higher sca le of pay cannot be withheld merely 

on account of pendency of a disciplinary or criminal 

proceedings against th e official. Similarly, a person 

is not ineligible for promotion because of the currency 

of punishment on~e principle that it would amount to 

subjecting him to double punishment . It would mean that 

a person does not become ineligible for consideration 

for promotion on account of pendency of disciplinary 

or criminal proceedings. Simi~rly, a person cannot be 

denied promotion if he has already been considered and 

found fit only because the punishment is running against 

him. In the instant case, the situation is quite different 

The petitioner succeeded in the competitive examination 

on his o~n merit at a time when no chargesheet was served 

on him. The result of the examination was declared before 

the chargeshe~ t was actually serve d on the petitioner. 

It is not the case cf either party that the petit ior.er 

was to be considerea for promotion by the Depa1tmental 

Promotion Committee . Even in the case of promotion, to 

be considered by the Departmental Promotion Committee, 

the rule is that a person does not become ineligible 

far consideration f or promotion to a higher grade merely 
I 

becaus e chargeshe et is contemplated tobe served on him . 

There is yet another rule under which if a person is 

found fit for promotion to a higher post during the 

pendency of the disciplinary proceedings , tne department 

~ (""~ --o......-1---. 
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become~ entitled t o keep tne result of Departmental 

Promotion Ca!Q!d t. ee in a sea led c over, as we have 

seen above, the i nstant case is one where the proce ss 

of Df!C was not t o be unde rgone. The only question wa s 

a s t o whethe r t he pet i tioner wa s ent itl~d to be post~d 

as InsLr anc e I ns pector on the bds is of c ompetitive 

examinat ion he l d f or dir~ct recrui tment t o the post of 

Insurcnce Inspector. The d i sc i plinary proceedings 

rema i ned pending from l6 . 6 .1983to 11 . 1 .1988 . The 

punishment order , as sh o~ above alrea cy came to an 

end on 1 . 1 .1990 . Therefore, even if there be any 

justification for postponing the actual posting of 

the petitioner on 'the post of Insurance Inspector upto 

1.1 . 1990, there is absolutely no reason denying him 

the posting thereafter i.a. after 1.1.1990. ~the 

circumstances , we are of the opinion thdt the petitioner 

is entitled to be posted on t he post of Insurance 

Inspector. The only question is about the availability 

of vacancy. We are of the firm opinion that the vacancy 

on the post of Insurance Inspector as available on 

date or the first vacancy which occurs h ~reinafter 
-./ 

,_ sh;t?L go to the petitioner. Petitioner's s eniority 

shall 

aveid 

be determined from the date 
- ~"l.l: bw~o-""'~ '-

any l~en between tl-e 

of his joining to 

petitioner and those 

persons who have held the post ~rior to him. 

6 . In the r esult , ve allow this petition and direct 

that the petitioner shall be provided with appointment 

on the post of Insurance Ins pector against a vacancy 

existing on aate or the first vacancy which occurs 

hereinaftl;r in pursuance of the r asul t of the exam i n ... 

ation declared on 18.11.1981 and a~provea by the 

~ c\:' SoT Y Z< • ,.._I_ 
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Director General of State Employees Insurance 

corporation vide ord~r doted 17.12.1981. The parties 

shall bear their own costs. 

K"' :-c. 
A.M. 

-
~ G_ """~- • ,_, ( 

j,M. l3~J.,'"i'f 

Allahabad Doted : February 13, 1991. 


