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Original Application No. 1079 of 1988 @ L?
Connected #ith |

Original Application No. 1320 of 1988
Connected wWiith 2l

Origihal Application No. 1324 of 1988 i

ALl shabad this the _21-4k= day of __N&VJ, 199

: Hon'ble Dr. R.K. Saxena, Member ( Jud. )

Original Application No. 1079/88 :

G.P., Pandey, Af/a 44 years, Post — Divisional Forest
Officer(Deputy ‘onservator of Forest), Awadh Forest,
DAvision Lucknow,

APPLICANT. .

B vocate Sri nil Gupt

Ver sus i(f
|

1. Union of India through the Joint Secretary to the

Gove rnment of India, Ministry of Environment and |

) Forests, Paryavaran Bhawan, 030 Complex 11, New Delhi- |
110003. |

2, State of U.P. through Secretary, Forests, Se cretariat, L'
Government of U.P., Lucknow. .

3. R.C. Tewari, Divisional Forest Officer, Forest Division,
Tehri DamJJJttarkashi.

4, K.C. Chowdhury, Divisional Forest Offilcer, Garhwal
_Forest Division, Pauri.

5. GoC. Misra, Silviculturist, Southern Kegion, Kanpur.

6. P.C. Joshi, Divisional Forest Officer, Soil Conser-
vation Division; Nainital.

7. Brijendra Prasad, Divisional Forest Officer, Dehradun
Forest Division, Dehradun.
8., B.S. Burfal, Divisional Forest Officer, Nainital Forest|
Division, Nainital.
9, D.S. Tomar, working Plan Officer, Bijnor, working Plan | |
Circle, Nainital.
: RESPO TS. 8
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By Advocate Sri Ashok Mohiley |
Sri A.K. Gaur by
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_Original Application NU. 1320/88

G.C. Mishra, A/a 45 years, State Silviculturist,
Southern Kegion, Uttar Pradesh, Kanpur=24.

Appli cant
By Advocate Sri sunil Gupta
Vel sus

L. Union of India through the Joint Secretary to
the Government of India, Ministry of Enviromment
and Forests, Paryavaran Bhawan, C.G.C. Complex II,
New Del hi-110003.

2 state of U.P. through Secretary, Forests, Secre-
tariat, Government of U.P., Lucknow.

3. P.C. Joshi, Divisional Forest Officer, Soil Con-
servation Division, Nainital.

4, Brijendra Prasad, Divisional Forest Offi cer,
D ehradun Forest Division, Dehradun.

Se B;S. Burfal, Uivisional Forest Officer, Nainital
Forest Division, Nainital.

6. D.S. Tomar, working Plan Officer, Bijnor, working
Plan Circle, Nainital.

hespondents.
By Advocate Sri Ashok Mohiley
sri A.K. Gaure
Original Applicsetion No. 1324/88

K.C. Chaudhari, A/a 45 years, Divisional Forest Offi cer,
Garhwal Forest Division, Pauri, U.P.

APPLTI CANT

By Advocate Sri_ Sunil Gupta.

Versus

le Union of India through the Joint Secretary to the
Government of India, Ministry of Environment and
Forests, Paryavaran Bhawan, C.G.0. Complex II,
New Delhi - 110003.

2. State of U-B., through Secretary, Forests, Sec-
retariat, Govermment of U.P., Lucknrow.

3. P.C. Joshi, Divisional Forest Officer, Soil (on=-
servaticn Division, Nainita) .
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4. Brijendra Prasad, Divisional Forest Officer, o
Dehradun Forest Division, Dehradun.

S B.S. Burfal, Divisional Forest Officer, Nainital
Forest Division, Nainital.

6. DeS. Tomar, working Plan Officer, Bijnor, Working
Plan Circle, Nainital.

hESPONDENTS.

By Advocates S Ashok Mohiley.
ori A. K. Gaur.

OLRER ’ |

By Hon'ble Dr. h.K. Saxena, Jud. Member j

These are the three cases O.A. No. 1079/88,
1320/88 and 1324/88. These thiee cases have been in-
stituted by S/ Shri G.B. Pandey, G.C. Mishra and K.C.Ch-
audhary, challenging the year: of allotment in I.F.S. i
Since the same question of facts and law is involved
in all the three cases, they are, therefore, taken up

together and are being disposed of by one common Judgmen t.

2o Wwe shall di scussed the facts casewise and

thereafter wé shall take up the issues involved therein.

T

Original Application No.lD79/88
The applicant in this case is Sr G.P.Pandey. @
_ I
He contends that he was appointed to the superior Forest =
n

Service U.P. on 0l1l.4.1968 as Assistant Consgervator of
Forest. In the year 1976, he was selected for deput- |
ation to Government of Bhutan and was sent to Bbutan ld;
where he joined on 24/5/1976 as Divisional Forest Of ficer,
The servi.cea of the applicant were lend to Govermment

of Bhutan in rb[-:n.zr. suance of a treaty between the two "

countriesj ‘the extract ©of which was given in the

e i e S—— - S e i ——— —
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circular dated 10.5.1973 (annexure .l). The applicnt served
in Bhutan till 03.6.1980, when he was on deputation to Govt.
of Bhutan, his neme was included in the Select-list of I1.F.Ss,
and the govermment of U.P. issued appointment letter dated
21.6.1979 (annexure-5) whereby elevenf Officers including
this applicant, Kailash Chandra Chaudhary and G.C.Misra were
posted as Dy. Consexrvators of Forest. It was mentioned i
that order that the incumbents should assmneﬁ_t;em;:r&je
certificates to the State govermment. It was al so mentiored
that those who were either on deputation or on foreign
service, should continue on the same posty but they were
directed to send their charge certifictes of the cadre post

to the goverrment. Copy of t his order was also sent to the

becr_e‘tary Goveéermment of India, Department of rersoqx_nel

and Adninistrative heforms. In this list, the emes of two

=
"

Senior Officers §/ Sri B.N.Misra and N.K.Upadhya and some
junior officers namely $§ Sri K.C. Tewari, K.C.Chowdhury, ]
G.C.Misra, P.C.Joshi and Brijendra Prasad, were also included{
The applicant was issued a pay=slip in thejgrade of
S \leo-1600 C F

5-21081600 admissible to the post of Deputy Conservator of |
Forest on 06.9.1979 (annexure-7). The Charge certificate
(annexure-6) was also sent by the a ppliceht through the
govermment of Bhutan. The problem arose when the impugned i
order d ated 19.9.1988 (annexure-12) was issued determining E
the seniority amd assigning the year cf allotment to the ;
applicant. According tottis order, the applicant was assigned ]
1976 as the year of allotment.Hence this Original application|
has been preferred challengin the seniority and year cf i
allotnent. In thi s(c??g:ﬁg/efr}i). P.C.Joshi and Brijendra Brasad%
had been assigned the }’e{:ﬁrof 1969 although they were junior E'a

to the apilicant.
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4, The respondent no.l is Union of India

while the respondent no.2 is State of Uttar Pradesh
and both the respindents have filed their separate
counter-replies and opposed the O.,A. The contenticn

of the respondent no.l in the counter-reply is that

inclusion of the name in the select list is no
guarantee to the 1FS because the promotion is made
on the availehility of the post. It is also claimed
that the year of allotment of the promotee officers

is detemined.: as the same as that of the juniomecst

anongst the directly recruited officer who was promoted

to the senior time scale. It is also claimed that

the applicant was not officiating even temporarily

onh a post included in the State cadre of the I.F.S.
between the dates of inclusion of his name in the
select 1list and actual promotion to the I.F.S. It

is 8lso pleaded that the State Government had not
issued acertificate in terms of Explanation-4 appended
to hule 3(2)(c) of the Seniority Rules to the effect
that but for his officiation in an ex-cadre post, the
officer would have continued to function in a cadre
post. It is also contended that the period in which
the applicant remained on deputation with Government
of Bhutan,k could not be counted for officiation because

3

the offi :'-:iati%n camnot be inabsentia and also cannot
of
be proforma/officiation. Hence, the determination

of the year cf allotment and seniority, has been

S .........pg.b/;..

justified.
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S The respondent no.2 contended that the
applicant had served on deputation on ex=-cadre po st
in the Govermment of Bhutan and thus, the question
of his having served concurrently at any post in

Uttar Pradesh cadre’ did not arise. It is, therefore, |
urged that the applicanthzsd not offitiated at all.
As regards those officers who were junior to the

applicant, it has been pointed out that since they
had officiatéd on the post of Ppromotion, they becgme
senior and the assignment of the 1969 as the year of

allotment,was justified.

6. The applicant submitted rejoinder-affidavit,
reiterating the facts which were mentioned in the Q.A.
1t has been pointed out that if the applicant could not
officiate against the cadre post from 21.6.,1979 till
his return from deputation, it was because of the
respondent no.l and 2 both, It is al so ocontended
that the respondent no.] was equally responsible for
not bhaving objected to the endorsement of respondent

no.2 about the cfficers who were on deputation or

foreign service to continue theyewi th.

Original Application No. 1320/88

il This O.A. has been filed by Sri G.G. Mi sra,
challenging the impugned order date.d 19.8.1988., It is |
-claimed by this applicant that he was appointed as Ass- i‘ \
istant (onservator dn State Forest vervice.on OLl.4.1968 {d,[ |
and was posted as Deputy Conservator of Forest, Breeding |

Centre, National Chambal sanctuary Project, Lucknow bt b t

was not taken into account as of ficlating pericﬂ,

SRR e |
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Wwnsequently, the senlority of the applicant was
lowered and he was assigned 1976 as the year of
allotment. He felt aggrieved and, theréfore, filed

this O.A.

8. Ihe respondent no.l and 2 filed their counter-
replies respectively. In the counter-reply filed on
behalf of the respondent Nnos.l, the main ground is that
there was no effective offi ciation in respect of the

pPest held by the applicant ahd no certificateds Iequired
under the rules, was sent, and, therefore, the period
which was spenfon the post of Deputy Conservator of
Forest, Breeding Cent re, Lucknowlmuld not be taken

into consideration as of ficiation on the cadre post.

9. The respondent no.2 al so took the stand

that the applicant had not officiated and, thas, there
Q-

WAas no point of his claiming higher seniority.,

10, The applicant had filed rejoinder-af fidavit,
in.which the facts as were mentioned in the O.A., were

re=stated,

~Qriginal Application No. 1324/88

1. This O.A. has been filed by K.C. Chaudhary
with the plea that he was appointed as Assistant Conse r-
vator in the state Forest servi ce on 01.4.1968. He was
sent on deputation as Deputy Director Project liger in
Qorbett National Park, Ram Nagar, U.P. vide order dated
17.6.78 and joined there. buring the period when he

was working as Deputy Director Project Tiger in Corbett
National Park, Hamnagar, his nape was included in the

select list on 277 s J

w

d.
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The respondent no. 2 had issued an order dated 21.6.79
asking the{agp}.i cant and other incumbents to send their

charge certifi caes and to continue on the place of

- posting. Accordingly the applicant submitted his charge

certificate and continued at the Corbett National Park,
Kamnagar. In his case also, the trouble started when
impugned order!dated 19.8.1988 (annexure-=C) was issued
and officiation pericd was shown NIL and assgrment of
1976 as the year of allotment was given. The grievance:
of theapplicant ist hat the entire period which was
spent in Corbrett National Fark, should have been
counted for officlation and hRlotment of year should

have been 1979 as was done in the case of tho Se officers

who were junior to him.

12, Thelrfespondent no. 1 and 2 after filing
their separate @unter replies justified the determina-
tion of the year of sllotment and seniority. The stand
taken by them is that the aguulicant did not officiate
on cadre post and officiation could not be in absentia.
It is also claimed that no requisite certificate of
officiation was sent, and therefore, no justification
for change in the year of allotment or seniority, was

po ssbl e.

13, The applicant filed supplementary
affidavit in which the facts as were already mentioned

in the Original application , were re-affirmed.

»
14, Ne have heard the learned counsel for the ||
applicants and the I'esfzondents and have perused record.:

e
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15, Ine main question for consideration in
these three cases is as to whether & fresh certificate
as has been claimed by the respondentsno.i and 2 about
fixation of the applicants on the post of pmmotionjwas
needed when they had gone on the deputation and they
were authorised by the respondent no.2 to fill in

the charge certificate of the post of Deputy Con=-
servator of rorest and to continue on the post which

they held.

107, There is rio di spute that .8f these appli-

cants , ==3hri G.P. Pandey had gone on deputation to
w30b 2 Q.

Bhutan andﬁrelleved tef on 18.5.76; and he had jecined

as Divisional Forest Officer under Koyal Government

of Bhutan on 24/5/76~ He contineed on Foreign Service

upto 03/6/80 when he was relieved by the said Government.

17« Similar situation is obtainable with

Sri G.C., Misra and K.C. Chaudhary,- appli cants in

O.A. no. 1320/88 and 1324/88. Sri G.C. Misra was
sent on deputation as Deputy Conservator of Forest
Breedihg Gentre, National Chambal Sanctuary Project,
Lucknow a%d vide order dated 25/27+1-79 (annexure -4).
He had taken over the charge on 17/3/79. He continued
to -work there till he was transferred to Gorakhpur
vide order dated 14/9/79 (annexure-9). Sri K.C.Chay-
dhary was appointed as Dpputy Director Project Tiger
in Corbett National Park, hamnagar vide order dated
17.6.78(annexure-4) and he had taken over the charge
on 28.6.78 vide charge-certifi cate amexure=5. He
al so worked on the said post till he was transferred

to Gorda- vide order dated 14/ 15-9-79 (annexure-BJ;and

D S )
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he had taken over the charge as Divisional Forest

Officer, Gonda on 13/10/79.

18. It is also an admitted fact to the
applicants and to the defending respondents that
the names of tkese applicants were included in the
select-list of I.F.S. and an order dated 21.6.79 was
1ssued by the respondent no.2 promoting them to the
post of Deputy Conservatorse IThe copy of this order
was sent to the Governmment of India, and Chief
(onservator of U.P., Lucknow was directed that

he should get the charge certificates filled in
from the date of promotion(which of course was
21.6.79). 1t was further mentioned in that order
that those officers who were on deputation or on
foreign service out of the department, they would
continue on theJ‘.r. posts. The Chief Conservator
was, however, directed that the re-commendation

for posting against the substantive vacancies in

the qucota of pmmotion;be also sent to the Government.

with
In compliabce/@® the order, the charge certifitates

were filled in and transfiitted to the respondent no.2.

It appears that the said order dated 21.6.79 in the
case of G.P. Pandey,freached hoyal Government of
Boutan in August, 1979 and the said hoyal Govermment
cf Bbutan had passed the order dated 06.8.79 (ann-7)
making tpe applicant as Deputy Gonserwator of Forest
in I.F. t;:(Lgenior scale of pay of 35.1100—1600A—M?:had
assunmed the office and filled in the charge certi-

ficate on 07.8.79. The copy of which was sent to
the Chief Conservador of Forest, U.P., Lucknow.

i‘tt.pg.ll/-n
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19. In the case of G.C, Misra, the order

dated 21.6.1979 appears to have been delivered in

the office of the Deputy Conservator of Forest,
Breeding Centre, Lucknow in the same month and the
charge certifigate assuming the charge of ,the cof fice
of Deputy Conservator of Forest was m on

25.6.79 with retrospective effect of 21.6.79; and the
copies of the charge certificates were sent to the
Secretary to the Covernment of India, Ministry of
Personnel and Adninistrative hefomsfithe Secretary
Govermment of U.P.,, Chief Conservator of Forest, U.P.
and others. As regards K.C. Chaudhary, the charge
certificate in compliance with the order dated 21.6.79
was filled in on 03.7.79 and the copies were forwarded
to the Secretary, Government of India, Mini stry of
Personnel and Admini strative Hefom]szthe Secretary

to the Government of U.P., Chief Conservator of Forest,
U.P, and others.s In this way, it is transpired that
all the three appli canis _on receipt of the copies of
order dated 21.6.,79, had filled in the charge certi-
ficates as was required of them. Since they were
directed to continue on their posts held by them,

they continued. Actually they joined the post of
Deputy Conservator of Forest or equivalent thereto
which were the cadre posts of I.FeS. on their return
frem deputation. In the mean-time, the year of
allotment was assigned to them including others

and seniority was also fixed. The problem started

when these three applicants were shown to have been

included in the select-list w.e.f. 17.1.1979. No

period of continuQus officiatign Was shown against

> * 04, 'pg-l2/-
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G.F. Pandey and G.C. Mishra but, in the case of

K.C. Chaudhary it was shown from 13.10.1979, The

date of promotion to the I.F.S. was shown 12.12, 1979
in the case of Sri G.P. Pandey and K.C. Chaudhary but,
13.7.,1982 in the case of G.C. Mishra. The copy of
this order dated 19.8.88 (annexure -12) has been
brought on record. The problem did not end here

but, it continued when all these three applicants
were assigned 1976 as the year of allotment. Their
objection is that those who were juniors, were allotiad
1969 as the year of allotment whereas they have been
assigned 1976, In this connection, the argument
advanced on behalf of the learned counsel for the
Iespondents is that the State Government did not
issue the certificate which was required under rules
for counting the offi ciating period for the Purpo se
of detemination of seniority as well as assignment
of the year of allotment. The question arisegas to
what is the conpmotation.of a certificate. In common
parlence, the certificate means giving certain
infomation authenti cally by the person who issued
the certificate to whomsoever it may concerné.
Explanation-4 attached to Sub-Rule (2) (c) of Kule 3
of Seniority hules provides that the State Government
should cer‘tifjpﬁr within three months of the appointment

of an officer of the service who has been posted on

Nnen-cadre post. It is also mentioned that the State

Govermment should intimate through thét certificate
that such an officer would have so officiated but
for his appointment on the non=cadre post. In this rder

case,the respondent no.2 has come with an averment

that no such certifigte was issued by it to the

"o, pg 5 13/-
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Central Government. The same stand has been taken

by the Central Government. as respondent no. 1. we
have already discussed the order dated 21/6/79 whereby
the State Govermment had specifically mentioned that
all those officers who were inducted in I.F.S., were
posted as Deputy Conservators of Forest and they were
required to fill in the charge certificates with the
Same date which was the date of issue of the order.
T only this, it was clearly indt;:ted in the said
order that the holders of the Fosts on deputation

or in foreign service,should continue on their posts,
The learned counsel for the applicant argues that
this direction should be treated as certificate whi ch
is required under the Bules. The reason assigned by
nim that all the three applicants were either on
deputation or on foreign service and G.P. Pandey-

the applicant in O.A.n0.,1079/88 had gone to join the
services of Koyal Government of Bhutan with the approval
and selection made by the Central Government, It is

®ither

al so argued that who soever goes/on deputation or in
foreign service, shall not be pemitted to handover
the charge of the saig post on deputation or of foreign
sexrvice on his own accord and would immediately join
the post offered on Promotion as that of Deputy Con-
servator of Forest in these cases. The argument that
State Government pughtsto have clearly mentioned in
order that if the applicants failed to join the
services, they would lo;Ee seniority or assignment
of proper year of allotment. Not . only this, it is
claimed that the >tate Governnent should have taken

steps to call of these applicants back to protect
5

their interests bntp/t was not done. Wwe are in
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agreement with the argument advanced by the learned
counsel for the applicant., It cannot be thought of that
the applicants may be sent on deputation or on foreign
service and at the same time they may be denied protec-
tion of their interest about their future promotion in
the parent department, We are rather surprised at the
argument made by the learned counsel for the State Govt.,
when he said that no.such certificate, as was required
under rules, was issued, and , therefore, the applicants
could not claim the seniority and the assignment of

the year of allotment which was given to their juniors
in the State service, In our opinion, the applicants
cannot be held responsible for not having actually

joined the post of Deputly Conservators of Forest -j
immediately on receipt of the orders because they were
on deputation, The argument of the learned counsel for

the r espondents no. 1 and 2 that there can be no officia- -
tion of the post of promotion or the cadre post of
I.F.S. in absentia, is a fallcious argumenﬁ.'These are

such circumstances in which legal fiction comes into
play. The compliance of the order of joining the post
»f cadre of I.F.S. could not be done by the applicants
because they were on deputation. In this connection

case of the applicant G.P.Pandey can particularly

he mentioned because he was on foreign service on the

&

basis of the a greement between the @overnment of India
@ g -
and oyal Government of Bhutan as is clear from

spnexure no.l. In our opinion, note which was given
by +he r-espondents no.2 in the order dated 21.6.1979

should be deemed as compliance of issuing certificate uder



¢ =R

-

LA ] o G <

?9

assignment of the year of allotment of the applicants

the rules
L of this fact, the change in the seniority and the

1S needed.

.0 8 There is no dispute that the applicant
G.P. Pandey was & senior to S/shri K.C. Tiwari, P.C.Joshi,
Brijendra Prasad, while Sri K.C. Chaudhary and G.C. Misra
were senior to §/Shri P.C. Joshi and Brijendra Prasad
= in the State Service. The applicants as well as
s/ shri R.C. Liwari, P.C. Joshi and Brijendra Prasad
were included in the select list of I.F.S. on 17.1.1979
vide impugned order dated 19.8.88. dhen the question

of assignment cf allotment came, S/Shri k.C. Tiwari,
P.C. Joshi and Brijendra Prasad who were juniors to
the applicants, were given 1969 as the year of
allotment whereas the applicants were assigned 1976

- as the year of allotment. All of them had joined
as Deputy Conservators of Forest by the same order
dated 21.6.1979. In these circumstances, there is
no justification that the applicants should be treated

juniors in I.F.S. to S/ shri K.C. Tiwari, P.C. Joshi

=

and Brijendra Prasad. Since the year of allotment
of 3/Shri h.C. Twari, P.C. Joshi and Brijendra Prasad
v is 1969, the same year should be assigned to the

o - applicants as the year of allotment.

21, Having considered the facts, circumstances
and the legal position, we come to the conclusion that

the applicants succeedzf‘ and the O.A.'s are allowed.

f

Member ( A Member ( J°)

o Urmaany

No order as to mstse.




