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Allahabad this the A8 B Ryl 508 i

Original Application no. 1060 of 1988, e
Hon'ble Mr. K, Muthukumar, A.M.

Hon'ple Mr, J.,5, Ohaliwal, J

Braj Pal Yadav , S/o Sri Har Pal Yeadav,

- aged about 28 years, Working as Lower Division Clerk,

wWorks Office, Ordnance Eguipment Factory,

sevaRes “pplicmt-

By Advocate Sri N,K, Nair,

versus

1. Union of India,
Through the Secretary,
Ministry of Defence Production,
Govermnment of India,

New Dglhie

2. The Additiunnl' Dirsctor General

of Ordnance Factories, Ordnance Equipment Factories

Group Head Quarters, ESIC Bhawan, Sarvoday a Nagar,

i

KEnpuI"

3. The Gensral Manager,

Ordnance Equipment Factory,

Kan;:ur. .....Raﬂpundmtﬁ.

By Advocate Sri Amit Sthalekars.

(GRDER )

By Hon'ble Mr., K, Muythukumar, Ao

The aspplicant was given an appointment

as Eh-%kar on a casyal basis on compassionats ground
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in the Ordnance Equipment Factory, Kanhpur, when his
father who uas Firs Oriver in the Fectory met u.i.th_-
an accident and was declared medically unfit, Initially
he was appointed for a period of 89 days w.e.f. 1.1.,1980

on the pay %rede of k= 225/~ per month as admissible

- under the rules and thereafter he was again continued

for another spell of 89 days after a break of two days
from the first spell, He was later appointed on a casual
basis from 1,7,1980, again on the casual basis for a period
of 89 days and vide an order dt., 29.1.1981 (Annexyre-A-5
of the respondents)was promoted to the post of L.D.C
w.,e,f, 15,1,1981 and was placed on probation fer a peri od
of two years, The applicant was made guasl -permanent
cheker w.e.f, 1.7.1983 by the order dt. 22.2.1386
(Annexure—~A~8) passed by the respondents, The applicant
is aggrieved that he ought to have been appointed as
L.0.L, a3 he was Intermediats passed and was performing
the duties of Lower Oivision Clerk even from the

initial dates of casual appointment a8 Cheker, The
applicant is further aggrisved that his name is shon

in the seniority list, reckoning his seniority w.e,f,
15,1,1981 whereas he ought to have been granted the
saeniority, treating the applicant's apnointment in the
cadre of the L.D0.C w.,8.f, 1.1,1980, the initial datse

of appointment.,mf khr aapkkfrAtx The following averments

ars made in support of his contention:i-

&, In similar cases , where qualified persons

who Wwere performing the duties of clerks iuave

designated a8 Cheker and thereafter were re-designated
as L,0.C on the basis of the decision by the Apex Court

in the case of Lal Ji Dubey and others Versus U,0,I, &
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others AIR 1974 Supreme Court 252,

b) The respondents have alsoc re-designated the post
of Cheker as L,D.C in respect of certain applicants before

. "-—:::?'rf-*-"_ e the Central Administrative Tribunal in the cases of Mohd.
Halim Sjddiqui Versus U,0,I. & others T+A, No, 11-90 of 1986,
KeSe Hukku Versus U_,0.I. & others T.A, No, 1104 of 1986

and Asharfi Lal Gupta Versus U.0.1. & others T.A., No. 9186

i of 1986 w.e.f, 1,9.,1953 with all consequential reliefs,

c) In a similar case of compassionate appointment

also of one Mrs. M,D. William, the respondents had appointed
her initially from 12.11,1379 as L.0.C and she was given
artificial breaks in service which were condoned and she had

been shown to have been appointed on the temporary basis

:

on regular capacity from the initial date of appointment,

:’ d) By the order dt. 17.4.1979 the Oirector General

f of Ordnance Factories/ Ministry of Uefence, had ordered that

| while filling up the existing and future vacancies in the grade
"2 of L.O,C, 50K by direct recruitment and S50% by praomotion from

existing chekers, it was Clearly ordered that the a:éist;ing
and the vacancies arising on account of promotion of chekers
to the grade of L.D.L, will not be filled. Therefare,

in the light of this order, the respondents had clearly

viol ated the order by appointing the applicant initially on

@ Casyal basis as a chekar when it was clearly evident that

such an appointment was not contemplated in the above order,

2 In the light of the above contentions and the

averments made in the spplication, the applicant has

\ approached this Tribunmal with a prayer to direct the
N
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respondents to recast the senierity list treating the »

of his
applicent in the csdre of L.D.C from the date/initial

;
appointment w.e.f, 1,1,1980 alongwith all conssguential 4

raliefs,

. The respondents have resisted this spplication

=

on the following grounds:i—

TR e

a) The sppeintment of the applicant was made on
compassionats ground as per the scheme in the post of
Cheker for which the candidates was adjudged suitable /

eligible by the Bopard constituted for the purpose without

; reference to the local Employment Exchange s#igk LO& FpasdSInk
| WAX Founck suddaahda o heopasdoaik Xekesx The applicant
was promoted to the post of L.D.C w,e.f, 15,1.,1981 by a
duly constituted Departmental Prometion Committes and

was assigned the seniority w.e.f. that date and he was

not entitled to the higher Seniority reckoned from the

date of his initial appointment a8 Cheker.

b) The applicant had accepted the initial offer

of appointmant. as Cheker for which he was found eligible

and, thersfore, his contention that he was eligible

for the post of L.D.C is not tenable and if the applicant
have

. had any ebjection he should not/accepted the same , Hg

B can not claim this after 'g. gap of eight years,

c) The contention that the similarly situated
candidate Mre. M,D. William was appointed as L.D.C

and was given seniority fram the date of initial eppoint-

1’..“1‘-'-;7 &

Ll ment, is also not tenable a8 Mrs, William was a graduatse

3 and was found to be suitable for the post of L.D.C by

the Board at the time of the ifitial appointment,
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d) The other contention of the appncm m % .ﬁ

T il 4

ex certain posts were re—-designated as L,D.C on

basis of the Apex Court decision in Lal Ji Dubey wnmu

U,0.I, & others following the recammendation of Knls‘rln Htj_n

L

Committee Report, and, therefore, he is also entitled tn
the such ra-dﬁimitinn is not tenable as the Apex Cayrt
decision related to those chekers appointed prior to 195
provided, they were Matriculates and non Matriculatss who
have completed three years subject to suitability, The
request of the gpplicant for the re-designation of his paort

to that of the L.D.,C is also not justified,

4. In view of the fact that the applicant
was appointed on ERg conpassionate ground amst his claim
for the higher pest can not be considered, In the
light of the instruction contained in the Ministry

of Home Affairs, Department of Personnel 0.M. dated
25,11 ,1978 which clearly stipulatss that once

a person accepis the compassionate appointmeni of the

particular posts, the set of the circumstances which

led to his jpjitial appointment should be deemed to have
the should

ceased to exist and, thereafter, / person /. strive in

N '_._ L
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his carrier for future advancement and claim for appointment

in suchcases
to the higher post/ may be rejected,

Se The learned counssl for the parties

argued on their pleadings.

6o " We have heard the learned counsel for

-

the parties and perused the record.
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Te It is necessary to first dispose of the
contention of the spplicant that, follouwing the directions
of the Apex Court in the Civil Appeal No. 1987 /68 (AIR

1974 Supreme Court 252), the D.G.0.F was directed to

B
b

recla®sify and redesignate the post of Appellants
in the Cheksr Grade I and II in Ordnance Factorises, the
were

3 duties of which / substantially cler®ial, as Lower
Division Clerks, in accordance with the directions
cont@ined in the Government of India's letter dt,
17.,11,1953, The redesignation was to be made a8 per
this letter if the then incumbents of the posts were

were
matriculates. If they soey/non-matriculates they should

T
‘ have completed three years of continuous service as

Chekers, The Apex Court, however, while allowing the

= p— -av—.l-d'._..

appeal sheld a8 follows:-

n 15 % # # # #

5 _ The Appellants were, therefore, entitled

! to be designated as Lower Division Clerks,
in accordance with the directions cont&ined
in the lstter dt, 17.11.1953, There nas
been arbitrary discrimination against the

Appellants,

B e

16 # # & » &

" § =%

! 17, It is not necessary to express any
opinion as to whether the letter dt. 12.41.59

became a rule Under Article 309 of the
Constitution. Ffor the purpaese of the appeal

? it is sufficient to hald that the letter has
been accepted by the authorities and given

N effect to in the case of some of the
employees,

18, For these reasons the Appellants are
entitled to succeed, The Appellant's appeal
is accepted the judgement of the High Court

is set-aside. "

It is, however, seen that the Mministry of Defence have
published the statutary rules called "The Ordnance

fFactory and Ordnance Equipment Factory ( Group=C

abeaew ?
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non Industrial Post) Amendment Rules 1379 ." These

ryles were made under Apticle 309 of the Conati .

These rules are annexed by the spplicant to Ann

It is seen from the rules that the schedule to the e

above rules were amended as foll ows i- R -
S50% by direct recruit- By promotion from Group~C Depart=-
ments 1/5th of vecan— Checkers with at mental Promot-
cies reserved far least S years ser- ion Connittee
direct recruitment vice in the grade III (Factories)
shall be filled by and possessing consisting of
appointment of educa- Matriculation or General Manager
tionally qualified equivalent and two other
Group-D Empl oy ees qualificatiomns, officers to be
having at least 5 years naminated by
service and born on the DGODF,
regular establishment,

on the basis of compe-

titive departmental test,

the maximum age for
appearing at the test shall

be 45 years (50 ysars for
the SC/ST),

50% by promotion, "

8. From the above it is evident that the
recruitment rules were subsequently framed after the
decision of the Apex Court in the case of L8] Ji Dubey
Supra, As may be seen from the amended schedule to the
aforesaid rules, tners is a provision for direct
recruitments of the Lawer Division Clerks up to S0%

by promotion from the cadre of Chekers with atleast
five years service in the grads and possessing Matricu-
lation or equivalent gqualification. Follwwing the
issue of recruitment rules, orders were issyed for
filling up the vacancies in the cadre of Lower Diyision
Clerks by the Ministry of Defence letter dt, 17.4.,1979
( Annexure=6), This provides for promotion quota of

S0% and filling up the vacancies to the extent of 58%
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from pramotion of Checker

the existing and the mu.lt.tﬂg miml.tn a

prmntim of Checkers as per this order wayld M:

From this it does not follow ut all that the Bmw

Checkars ceased to exist, No such inference can m

Clerks from the grade of Checkers, It 48 ngo doubt ma t.hatr
the vacancies in the category of Checkers was urdarld " -
not to be filled. This could » however, not be permanent ,
as % |

injunction particularly/the scheme itself provided for

promotion of Checkers to the category of Lower Division

Clerks, The counsel for the applicant has not shown

any other material in Support of his assertion that the

Checkers category has became non existent. in pursuence

of this order, Therefore, main contention of the counsel

for the spplicant is that the respondents Bhﬂu_ld not have

= ¥
e ‘8ppointed the applicant as a Casual Checker in the first

}

| places 1in ths light of the above order is not tenable,

g The counsel for the @pplicant also referred to the decision

: of this Tribunal menticned in para 1(b) above, These %

Ty

decisions are also not relevant in this case, as thsse

relates to such of those Checkers who were in -posSition

in 1953 and were governed by the orders issued by the ¥
réspondents on 17,11,1953 referred to in para 8 of the
@pplication, The a&pplicant in this case, howsyer, was

@8ppointed after the publication of the Recruitment rules

in 197?. On this score the applicant does not derive
any vested right for appointment as Lower Diyisiocn Clerk
or the benefit of re-designation of his initial post

of Checker as Lower Division Clerk.

1 *
T e e g, P BEMANY LR <5
'-'L-"&_
B
L
oo " 5 ;
w510 T g ) e ey
et b i . £ T W Tl s, T
- g i " Lo = L]
F."\r L e A l‘rt‘ L
e Y ~



the r“F" Wt )

Nnamely s=

‘ a) ‘ Thu.a initial compassionate appointment “ !
B s was made as L.D.C only on the casual basis from 1.1 .‘Igﬁﬁ,ﬂ
| the candidate was also a graduate. The initial Eppn.i.nt-
; 35; ment was madu as L, D.I.': as the Board of ﬂfficara found her

suitable for the appointment whereas the applir:mt

L4

who was not a graduste, was found auitabl.a for t.he o
e |

§
rt # S I

: post of Checker.

| DR | _ | B
— R . b) The other camli.dat,a was also hot reg:llaﬂ sed

o i e

from the initial date of casual appointment but was

agliglt

regularised only from the subseguent date i.e, 1,7.1580,
The earlier order the regularising him from the initial
date was also 'nmnall_nd @ it was.found that the nriginai

& Wl e

order was issued inadvertantly, this cancellation has

been annexed by the respondents in Annexure C,A=3,

|
ol o

10, fram these averments of the respondents ,

5 we find that the case of Mrs, M.D, Williams is not on

| with
F - par / the applicant end there is no ground to give

il

the relief to the applicant merely on this score.

vy,




_ The respondents have
applicant had accepted the initial appointmen

‘" . Checker on casual basis which was offered to
' he |
compassionate ground and/can not claim far higher

after the lapse of eight years. We find Wt _'...:-3-'_':'-1- e ol

s _ sufficient force in the contention, Although the
| . appl j_;;mi;‘mt have sbe/eligible for the post of L,C

he was offered on compassionate ground, the post

& he e
Checker on cesual basis which/had accepted, Besides, 3
the respondents have also promoted ° him to the post

i

of L.D.C on 15,1.1981, although strictly spesking as

per the recruitment rules, he would become eligib de

;_' T for such @ppointment after the completicn of five years
Wy service in the grade of Chac;cara. We, however, do
‘ not wish to interfere with this matter on this ground.
b‘ _ | The respondents have also declared by the order d-;at.-ad
22 ,2.1986, the applicent as guaski permznent ratma- '
; poss ] ' pectively w.e,f, 1.7.1953;-iﬂ_, :uths.r words, it was
E been made sufficiently clear that by virtue of his
§ continuous appointment &8 Checker w,e.f, 1.7.1980, he
k became eligible for l:leing declared as quaswi permanent
! w,e,fo 1.7.,1983, althuugh in the intervening period,
the respondents had promoted him to officiate on the ”
& post of L,0.C w.e.f. 15,1,1981. There is nothing
| : |
=T 5 : to suggest kR mmgemst that the initial appointment |
i as Checker was made in & malafide manner. BesSides,
| the applicant had also accepted this offer, Me hee no

vested right @9 initisl appointment &S Lower Division

Ljerk on compassionate ground nor he had any right

eessPew - n
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