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GCENTnHAL ADMLNISTRATIVE TRIBUNAL, ALLAHABAD
Rk kAR
Registration (U.A.) No., 1053 of 1988
Ke.N. Pandey ¢ossee Applicant.

Versus

Deputy Director Incharge

W.>.C. Varanasi & others KIG Respondents.
Kot et EH e A
Hon'ble Aj ohri, A.M.

The applicant in this application received under
Section 19 of the Administrative Tribunals Act, 1985 is
working as a Block/Screen Maker/Dark-room Assistant in
the Institde of Handloom Technolougy at Varanasi. He has
challenged an order dated 7.8,1988 z;nd another order
dated 16.8.,1988 transferring and relieving him to carry
out a transfer from Varanasi to Meerut. The grounds for
challenging the orders are that the transfer order is
based on mala fide motive, as the circumstances and
process adopted in passing the same indicate. According
to the applicant, during the period July, 1985 to August,
1988 he has been transferred four times and his transfer
was cancelled thrice in public interest. He has said that
in normal course an employee is kept at a place for at
least 3 to 5 years, but he has been subjected to transfer
four times within a period of three years., Further the
transfers have been ordered in the middle of the Educa-
tional s5ession, therefore, they were likely to affect the
education c¢f the children. According to him, the Govern-
ment has already chalked out a policy thet mid-session
tiansters should be kept toc the minimum but in his case

these instructions have been ignored. He has further said

that there is another Block/Screen Maker, who is continuing
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at the Weavers Service Centre (WSC) since 1978 and though

he had made several representation for his transfer to
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another place his requests have not been accepted and
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the applicant has been subjected to a transter agsin and

again. According to the applicant, there has been nothing

adverse in his service record and his working has been
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always satisfactory. He has, therefore, sought relief for
quashing of the transfer and relieving orders dated
7.9.1988 and 16.8.1988 and for him being allowed to

continue at wWSC, Varanasi.

2, The respondents' case is that the transier has
been made on administrative reasons. It is not a punish=-
ment and nor a mala tide exercise but it is required on
account of urgency of the work at Meerut. According to
the respondents, the applicant is a Block{Screen Maker
(B/SM) which post operates in WSC only and there are
only three such centres, viz. Chamoli, Meerut and
Varanasi. The agpplicant can be posted in any part of the
North Zone and only one post of B/SM is lying vacant at :
Meerut, therefore, the applicant was transferred there,
The transter order has been made by the Development
Commissioner (DC) for Handlooms and the applicant has not
said anything against the DC who is the competent
authority to transfer the applicant. According to the
respondents, originally the applicant was posted at
Bhubaneshwai?gn his own request he was transferred to |
Meerut and thereafter to Varanasi. In 1985 he was ]
transferred from Varanasi but the transfer was postponed
on his reqguest., Thereafter,for a very short while, the

applicant joined at Meerut, but again requested for

beiny permitted to continue at Varanasi and, therefore,

he was temporarily accommodated at the Indian Institute
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of Handloom Technology (IIHT) even though there is no
post of B/SM in that Institute. Since his posting at the
Institute was on a temporary nature he had ultimately to
go back to Meerut. The respondents have said that the
present petition has been made against the relieving
order because the applicant was already transferred on
20.4.1987 and the present posting at the Institute was
only to accommodate him temporarily on his request. He
has now been relieved to go and join at Meerut. His
services, according to the respondents, are no more
required at the Institute. The mals fide, alleged by the
applicant against the Deputy Director (VD), WSC, is
irrelevant because DD has no powers for posting and
transfer. Un his transfer from Bhubaneshwar and posting
at Meerut it was on applicant's request that he was
brought to Varanasi in June, L1983, He worked at Varanasi
from June, 1983 to July, 1985, He was transferred in July,
1985 back to Meerut. In August, 1985, on his representa=-
tion requesting for cancellation of the order on the
ground that it was in mid-session and he was having some
domestic problems, it was cancelled. He was also not
relieved to carry out this transfer. The allegation made
by the applicant thet he was shouldered with double burden
on cancellation of this transfer has also be%@%
by the respondents. According to them, in WSC B/SM is a
full time job whereas in the Institute of Handloom
Iechnology it is only a small part of practicals where
teaching is done for Diploma students only. Another
transfer order was issued in July, 1980 but the applicant
was never relieved and the transfer was postponed till
further orders. Now, as a matter of policy, because the
post of B/SMs does not exist in the Institute an order

was issued an April, 1987 for transferring the applicant
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from Varanasi to Meerut and he was relieved to carry out
this transfer. The applicant joined at Meerut but represent
ed for posting back to Varanasi. In this representatiocn
he had made allegations against DD saying that he had

¥ Avan
illwill anqxprejudiced ageinst the applicant. The allega-
tion was found to be baseless. When this representation
was made the applicent was on leave from Meerut. The
Director yiving a sympathetic consideration to his
request directed that he should be asked to work in the
Institute, The respondents' case is that the work at
Meerut is suffering for want of a B/SM where the post is
lyiqg vacant and the applicant is required at Meerut and
gk;ﬁggﬁgg;gxhtne order dated 16.8.1988 was issued relieving

the applicant from Varanasi to proceed to Meerut.

. 3. In nis rejoinder affidavit the applicant has

g reiterated that the transfer is wholly mala fide and that
he has been singled out by the Department proving the
mala fide., According to t he applicant, there was only one
post at Meerut and that is already occupied and the plea

h ?%// taken that another man is required at Meerut is not
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correct. The applicant has furtheg<am¢d that the transfer

@ has been ordered in the mid-session leaviny the applicant
with great personal and financial hardship. He has further
salid that he should first be transferred to wsSG, Varanasi
before he can be sent to Meerut. He has also said that
DU, Handlodm has also no power or jurisdiction to transfer
and that he has been influenced by DD at Varanasi, who is
prejudiced against the applicant. There is also nothing
on record to snow that his services are not required at
the Institute. It has further been claimed that this
order is only a relieving order and not a transfer order

because the transfer order issued earlier had already

matured when he carried out the transfer and reported at
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Meerut and, therefore, it does not survive any more. The
applicant has also annexed a copy of letter dsted 12.7.88
as Annexure 'I' to the rejoinder aftfidavit written by
the Director of the Institute indicating thet the services
of the applicant ought to be continued at Varanasi at this

juncture and he cannot be relieved for transfer to Meerut.

%’quﬁ@%#; 3V?7*£ﬂ>
hte/( as ne.p:emaﬁﬂ%the allegations made against him thet he

is avoiding his posting at Meerut.
4, I have heard the learned counsel for the parties.
Dr. R.ua. Padia, lesrned counsel for the applicant, raised
the following contentions before me 3
(1) That the order is only a relieving order
and it is not a transfer order and without a
transfer order there can be no relieving.
(2) That another B/SM is working at Varanasi
since 1975. He has made at least 4 requests for
transfer out of Varanasi but his r equests have
not been accepted in order to frustrate the
continuance of the applicant at Varanasi.
(3) That the applicant should be first
transferred to WSC, Varanasi and only then he
could be transferred to Meerut.
(4) Thet the transfer is ordered in the mid-
session and, therefore, it affects the applicant
adversely and that Director has been motivated
by DU,
The learned counsel for the applicant has further contended
that in the counter aftidavit the respondents have said
in para 28 that the applicant did not work regularly at
his posting place at Meerut and avoided his posting and
this is a stigme for which no charge-sheet has been given

to the applicant. Therefore, this also proves mala fide-
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These contentions were repegled by the learned counsel
for the respondents, ori N.B. Singh. He has ::;;mently
denied that there was any mala fide exercise of power and
in any case no such allegation has been made against the
Director. According to him, it is only after relieving
that a person carries out a transfer and the two t;ihg;?f
a joint process and that the transfer has been made in
the interest of administration. To prove that there is no
mala fide, he has cited the various transfers which were
3 % b cancoled, o
allowe@(on the applicant's requests by the administration.
He has furtner said that in view of Annexure '8' to the
Misc. Application filea by the respondents on 16.9,1988,
the applicant has given an undertaking that he will resume
duty at Meerut in due course with erffect from 1.5.1988
or from the date he will be relieved from Varanasi which-
ever is earlier &nd in view of the same it is not open to
him to file this application. 1 have alsc perused the
application as well as counter and rejoinder afiidavits
and other pagpers available in the file.
Oe The main contention of the learned counsel for
the applicant is that the transfer has been made in mid-
session end that the order given in August, 1988 is only an
order relieving the applicant without any transfer order
and that & person cannot be relieved unless an order
transferring him is served on him. This contention was
re;zbled by the learned counsel for the respondents on the
ground tnat the transfer and relieving are a joint exercise
and, therefore, if an order relieving a person has been
Issued it cannot be said that a ttansfer has not been
oradered, It was further?;meitted by the learned counsel

tor the respondents that the original transfer order still

existed and that the posting of the applicant to the
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Institute was only of a temporary nature to help ﬁﬁﬁjir
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applicant to meet his commitments, as requested by'him'c?ﬁfh

in the personal interview tothe Director. it is not under

dispute that the applicant is basically a B/SM and that
that such post exists only in wWSC. It is ®»mr also noted
that the applicant's request for accommodating him atl
either Meerut or Varanasi and lster on at Varsnasi have
been repeatedly met by the respondents and that the very
fact that he was accommodated will go ageinst the allega-
tion being made by the applicant that the respondents,
specially the officer competent to transfer him,has been
influenced by DD with whom he does not seem tc have good
relations. According to him, DD has purposely not reco-
mmended the request for transfer by the other B/SM who
had requested repeatedly for a transfer to Calcutta. This
averment does not appear to be correct because the request
for transfer by the other B/Si had also been forwarded

by DD to the virector for necessary action and the
Director being the competent authority it was for him to
agree tothne request or reject the same. Therefore, it
will not be correct to assume that DD in any case also
influenced the Director in not accepting the request made
by the other B/SiM for transier out of Varanasi. It is also
not under dispute that the job of the applicant is
transferable and he can be posted anywhere throughout the
country.

6. The finding of male fide can only be reached

if there is proper and sufriclent evidence in support

of the same. It cannot be reached on 1limsy grounds.
Except for the fact that the applicant has been transferr-
ed a nunber or times and each time his request for

retention at Varanasi has also been accepted, the
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allegation made by the applicant that since DD was
prejudiced ageinst him he is being harassed by repeated
transiers do not get substanticted. The responsibility

. 3
of good administration is that of the Governments and the
propriety and sufficiency of such action cannot be ques-
tioned or judyed unless the process is viticeted by mala
fide action or the transier is @rdered for some other
co-lateral purposes. Courts will not normally interfere

in a transfer which is a implied condition of service and
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depends on a variety of factors that may;;zﬁagefora the
orders are issued. In this case the respondents' version
is that a post of B/5M is lying vacant at Meerut and the
services of the applicant are urgently required) fherefore,

¥ thot
it is in the interest of administration tne impugned order
has been issued. I do not find thaet there is any dishonest
or mala fide or unreasonable exercise of power, Equally
on the other nhand when the applicant had reported at
Meerut and he represented to the Director it was a consi=-
¥ made
deration of the requestdgiuﬂa by the applicant that he was
ordered to be posted to the Institute at Varanasi and this
B el fam mi Ecell
must have been in response ‘to/the various difficulties, %t

g
fe must have put forward before the Director after report-
ing at Meerut. I also tind thet there is a request mede

ﬂ;é%ﬁ s ,
in July, 1988 the Director of the Institute wherein
he has said that all classes have already started in
Printing _
full swing with particular reference to the/classes and the

transfer of the applicant will disturb the printing

practical classes of students considerably. He has further

said that the joining of another Block Printer in wWSC may
¥

not s@rve the purpose fully because a constant coocrdination

may not be fully ensured. He has, therefore, recommended

in this letter that the applicant can be relieved when the

|
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services of an other B/SM are made available on full
time basis. While it is for the respondents to decide on
this issue because they are the best Judge to decide
how to utilise their mean puwer,$1; isxm.at there
is a requirement for the applicanﬁlat Varanasi in the
Institute for the time being and his deperture from the
Institute may adversely affect the training of the
students.
T There is also some force in the applicant's
plea that this transfer has again been ordered in the
middle of the session. There is no doubt That the
applicant is bound by the undertaking given by him that
he would move on transfer to Meerut on 1.5,1988 or
earlier but no transfer order was given to him on the
lst of May. Z He has only been ordered to be relieved
on 16.8.1988 by the impugnea order. Therefore, the
applicant's children are likely to suffer £f a transfer
is now effected, this being middle of the session. Though
this may not be sufficient ground to give relief tothe
applicant it is a plea that cannot be entirely ignored.

W Krwever
1, ,ebexetere, do not find that there are adequate grounds
to interfere with the impugned order on the basis that

it is a male tide ﬂrder.&hﬁuﬁuar, keeping inview the
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other circumstances specially the education of the childreﬁ
i

and tne need of the Director of the Institute to have

2 person and the fact that the applicant has been %

discharging these functions in the Institute as a waullp
W

sympathetic gesture from the respondents in view of the
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difficulties hne mﬁgh%( represented to the Director,

I feel that the interest of justice will be met if the

applicant is allowed to continue at Varanasi in the

Institute for a further period of a few months, i.e.

£i11l the end of school session,¥he respondents will be ‘
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the respondents will
ation,which they so desire. I qﬂa&h | e?g
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or any other st

= impugned orders dated 7.

Q': circumstances of the case, I direct the parties to béﬂn-

their own cosis.

ond
Dated s November a , 1988,
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