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GENTHAL ADMINISTRATIVE THIBUNAL, ALLAHABAD.
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Registration (U.A.) No. 1043 of 1988

Uma Shanker Pandey veae Applicant.
Versus
Union of Inaia & another ....... nespondents.
Kk AXKRN L
Hon'ble ri, A,

The applicant in this application, filed under

section 19 of the Administrative Tribunals Act XII1 of
1985, was working as a Caeshier under the Telecom
Divisional Engineer (TDE), Mirzapur. Un 21.7.198& he was
shijfted from the post of Cashier and asked to work as
Telecom CUffice Assistant (Constiuction) (TCA(C)) and
thereafter on 8.8.1988 he was transferred from Mirzapur
to Shazipur. According to the applicaent this was done
because ot a strike of the employees which lasted from
8.7.1988 to 18,7.1948 and on account of which the
officers got annoyed. He has claimed that the post of
Cashier ogyyhich he was working is a tenure post and the
tenure laéﬂrfar 4 years and since he was appointed to
work as a Cashier only on 30.6.1987 hec wuld not be
shifted before the completion of the tenure period. The
applicant has relied on hule 62 of the Post & Telegraphs
Manual, Volume 1V (Establishments) according to which
the rotation orders contained in Rules 59 to 61 of the
Manual,insofar as it relates to officials menticned
therein,have Lo be followed strictly and any deviation
therefrom shoulu not be allowed unless the Head of the
Circle is personally and fully satisfied about the need
for the same. It is the applicant's case that the Head
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of the Circle was not fully’satisfied=anﬂ:h&hﬁﬁﬁi'ﬂf
given ke thought of shifting him from the tenure
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h?;ia post. It has also been said that the appl-i-jcaj'ﬁ
a Office Bearer of a Union and by virtue of beinyg a e
Cffice Bearer he could also not be transferred for a
period of one year. Moreover, the shifting of the -é
applicant from the post of Cashiesvgiﬁﬁin him with evil !
consequences inasmuch as he loses the special pay which

is admissible to cashiers for handling cash and thet there
is only one post of a Cashier in the Division, therefore,

the averment made by the respondents that he has been ¢

PG
shifted to 4, equivalent post does not hold good.

2 while opposing the applicetion the respon-
dents have said that the applicant has on his own
showing indiceted that he has worked as a Cashier since +
1984, firstly in the Sub-Division then in the Division
and, therefore, he has cumpleted his tenure. According
1ot he respondents Kules 61 and 62 of P&T Manual, Vol.IV o
on which applicant is relying do not come into play
because the Cashier's post is not a separate isocleted

post. It is the same as a TUA, only special pay is

admissible on a scale depending upop the disbursement
made by t he concerned officer., The respondents have
further said that the Head of the Circle, i.e. the
Director had given his consent for the rotation of <the

applicant.

3. I have heard the lesrned counsel for the
parties, In the contentions raised before me by the
learned counsel for the applicant it was said that the
order dated 21.7..988 rotating the applicant was issued
by the Telecom Engineer (TE), who was not competent

to issue the s ame becasuse in terms of Hule 62 it coula
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F: be only the Head of the Circle,who,on the bas£§ﬁ¢ﬂ J’
! replies given by the respondent%’was not fully Sﬁﬁﬂnj%i?
F
%

and had also not given any thoughtgzi the matter. While

- on behalf of the respondents the learned counsel submittmﬂ€

ed that the applicant had been paid for working as a _%

| Cashier since 1984 and no objections were raised by %

; him at that time when he was ordered to work on cash 1
| 9

disbursement., He also referred to the supplementary
affidavit in which a copy of the applicant's representa-
tion has been placed as Annexure 'SA=-l' wherein he has

admitted that he had worked in the Sub-Division on the

post of Cashier and, therefore, he should be paid the
a special pay from 1.,5,1984 for handling cash in the Sub-

Division. According to the learned counsel this amount

was paid to the applicant. o
4, Un 21.7.1988 the impugned orders which is
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sought to be quashed was issued by the office of TE,
Mirzapur. The order reads as follows : :

®In order to maintein the efficiency |
as well as smooth functicning of the Divisional?
Office, the following seat arrangements and
local transfers in respect of TUAs has been
made with immediate effeCctesccecescas®
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The applicant's name appears at 5l.No.9 of the list :
+ |

where he has been shown as having been shifted from the i
post of Cashier to the Construction Section. By a ‘

subsequent order dated 8.8.1988 which has also been

impugned the applicant was transferred and posted under
50U, Ghazipur in the interest of setvice. The main stress
for seeking quashing of these orders is on the grounds

of tenure of the post of Cashier and the fact that he

is a OUffice Bearer of the Union. In regerd to immunity
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1 from transfers to the Uffice Bearers of ’Chﬂ‘ an
iy of letter dated 7.12.1970 has been placed as Annexur
Fﬁ to the application. Para 2(f) ofaﬁpe instructionﬁéﬁ{f?_ |
ﬁ* that the concessionsg are not gnar‘htied and cennot Eﬁ‘{ﬁ?;
> & claimed as a matter of right. They are subject to 3
j administrative exigencies. There are further instruc- #
| tions that these should be followed strictly except on

administrative grounds and where it is not possible to

? {i observe these instiuctions a report should be sent to

N the Directorate indicating the circumstances leading to
denial of this immunity even in the first year of the

term of office with the Union.

Se According to the averments masde by the | ?
respondents in their reply they have said that the
applicant was removed from the post of Cashier on
account of his involvement in activities leading to
misconduct, violation and irregularities and dis- ]
obedience of orders for which @ has also been served f
with a charge-sheet unader CC5(CLEA) Hules. In the

- charge-sheet issued to tne applicant on 27,7,1988,

iy which is placed as Annexure 'CA=4' the incidents relate

to the misbehaviour and misconduct of the applicant and

A

also certain acts by which he sabotaged the telephone

services and interfered with the work of the Department

by indulging in unrully behaviour and even threatened to
assault certsin people. However, this would be a matter
of disciplinary enquiry etc. and is not very relevant
3 thalk

at the moment except the fact, the incidents go to

' A ¥ an/
indicate thet the applicant, who was L office bearer of
the Union nad lost sight of the fact that he had as much
duty and responsibility as any other person not to do

any act subversive of discipline. As rightly observed

¥
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(22) 53) that "An act subversive of disciplina-&ﬁﬁi;%&@
assume a different complexion merely because it iﬁ:@gﬁﬁg
on behalf of the employees' associagtion.” The Mysore
High Court had further held that "the contention of
victimisation and unfair labour practice will not be
available where grave misconduct has been proved against
the employee." In the applicant's case, however, this

is not the position at present, but the incidents
related in the charge-sheet can definitely form a basis
on which an opinion may be formed by the authorities and
they may take action to improve the general atmosphere
and the working of the office and in this regard many
other factors may weigh before their arriving at
conclusion to shift a2 person from a particular seat or
place.

6. In EcB. Royappa V. 2 e of Tami u

(AIR 1974 5.C., 555) the Hon'ble Supreme Court had
observed that Articles 14 and 16 strike at arbitrariness
in State action and ensure fairness and equality of
treatment. where the operative reason for State action
as distinguished from motive inducing from the ante-
chamber of the mind, is not legitimate and relevant but
is extraneous and outside the area of permissible
considerations it would amount to mala fide exercise

of power. It is also clear that if a discretionary
power, i.e. the puueﬁi transfer is exercised for an
unauthorised purpose, it is immaterial whether its
depository was acting in good faith but the reasons which
are shown to have been taken into accuunt,a:;e‘matters

which should not have been teken into accuunﬁ;the courts

may ad«judicate. In gatyavir Sinah v. Jnoion of Indiag
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(AIR 1986 S b. 555) the Hon'ble Supreme CUUEEf- ad
observed that where the hailway employees went en“*;_
an illegal all—Inala strike and thereby cﬁqmittedf&migp_
of fence punishable with imprisonment and #&kad under
Section 26(1l) of the Industrial Disputes Act, 1947,

and the situation became such that the railway services

were paralysed, loyal workers and superior officers |

assaulted and intimidated, the country held to ransom,
and the economy of the country and public interest
and public good prejudicially affected, prompt and
immediate action was called for in a der to bring the

situation t0 NOrMal csicivie sl o atcenisieil NG GLREN EERERE

railway employees may have gone on strike with the
object of forcing the Government to meet their demands
is not relevant becuuse their demands were for their
private gain and in their prlvate 1nt rest ,and the

ﬁ'u&r%# |
railway employees were not Entlulew Geedey Lo have |

their demands concedeg’tu cause untold hardship to the
public and prejudicially atffect public good and public |
interest and the good and interest of the nationf’The .
charge=sheet which has been issued to the applicant
indicates thft situation similar to the railway strike
but on a smal?,{scale confined tu TDE's office at M:erapu:

existed and the respondents had to take action to bring ;

normalcy to the working of the office. It has been ?
averred by the learned counsel for the respondents that
the Head of tne Circle had approved the shifting of the
applicant from the sensitive post of Cashier. It will
be relevant to puint out that a number of aspirants may
be wishing to work on this post because of the extra
financial gains and, therefore, this pust could be used

/
as a aﬂq(to help bring normalcy in the situetion,
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think that any interference is necessary at fﬁi g

It is the responaents' auty to manage thelr affair

to make suitable adjustments in the posting of theiﬁ

officials depending on theexigencies of the s: tuatiﬂn

t and in such matters what is important to see is that tﬁéu'

'h.'_

organisation functions efficiently and'actions-of'certa%gg

Ji individuals do not prejudicially affect the public
3
» interest or public good.
8. On the above considerations I dismiss this

application with no order as to costs,
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Dated: November f/%';1988.
PG.
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