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|1
Hon'ble Dr« K.K. Saxena, Member { Jud. ) iﬁ'
Hon'ble Mr. Li.S. Baweja, Member \ Admn. ) J
o t.'_
|
Fooran Chand S/o Gyasi, H/o 223, Sagar Gate, Jhansi. i
1
APPLICANT | 1 |
By Advocate Shri V.Ke Burman — — ]
2 Versus |
‘_il.
% Union of India through General Manager, Central- Ll
hailway, Bombay V.T. | Hif
RESPONG ENT
Ry Advocate Shri A.K. Gaur.
E i
(W o B E R :i
Ry Hon'hle Dr. H.K. 3axena, Member ( J ) 1
By this application, the applicent 1s
|
seeking directions to the r espondent to re-determine |
1
his seniority, or aslternatively to decide the |
representation dated 13011981, }
|
i
2. Rrief facts of the case are thet the !
applicant was initially appointed in?tre Loco Shed ?
on 04,12.1955. FHe got due promotions and was ulfimately H
oromoted as Assistant Driver (lbiesel) in the grade
'.
of %.290-350 (h3). In the year 1981, the applicant
fall ill., On getting recovered, he appeared for
medical examination in which he was decategorlsed

for category A-l. e was, however, found suitable.
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for category G-1.

3 lhe. applicant was offersd alternative
job of clerk on his being decategorised.for
category A~l. He was placed in the grade of

I « 260-400/~- which was applicable to junior
clerks. According to him, there ware three

gt ades of clerks. They were grades of junior
clerk ( %.260-400), Senior Clerk(®.339-560)
and Head Clerk(Rs.425-700). The applicant,

at the time of decategorisation, was drawing
basic salary of Rs.308-00 as Assistant Liiver,
He claims that his salary, according toc rules,
should have been fs.308-00 plus 30% of the same
totalling R.400-00. His grievance is that he
is neither given the salary of Senior Clerk

or Head Clerk, nor was he considered for
promotion. He further contends that even

the increment was not given to him. It is also
averrad that juniors to him such as §/Shri G.L. Verma,
N.D. Sahu, Ganpat hao who joined‘l_he service in
1956, had heen procmoted as Head Clerks whereas
he was continuing as junior clerk. Several
representations whi ch were made in this. conn-
ection, are alsc alleged to have gone unheard.
Hence, this O.A.

4, The respondent contested the case on

several grounds. The promotion on the post of
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Fireman B in the grade of R5.290-350/- w.e.f. 16.6.76
is stated but promoticn on the post of Asstt. Driver
(Ciesel) is denied. It is averrea that the applicant
was declared medically unfit on 19.11.1981 and was
decategorised for the category A-l. It is submitted
that the appliceant was aksorbed as Junior Clerk in
the grade of Bs.260-400(hS3) Rs.950~ 1500/~ . He

(the applicant) was promoted on adhoc bhasis on
12.8.88 as he failed to appear in suitability test
twice., Three representations on 07.5.895, i?.E.E? and
25.1.88 are admitted but, it was not disclosed if
they were decided and decision communicated or not.
it is averred that the applicant was given seniocrity
fiom the date when he was promoted as Fireman 'B!

and thus, there was no occasion for refixation of

grede or senioritly.

S)) The applicent filed rejoinder wherein

it was reasserted that he was pronoted as Assit.
Diriver (Liesel) alongwith four other persons.

The annexure ii.A.-1 was mentionad to have been
filed; Rejoindexr speaks ahoutl seven annexules

but ncne of them is on file. It is Ielterated

that he ought to have been given the post cf Senior
Clerk. and the sélaxy after fixing in éccordance
with the rules. He further pleaded that he was
never informed about the suitability.test for

the post of Senior Clerk or Head Clerk.

0. We have heard the leained counsel for

the parties and have perused the record.
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T [here is no dispute so far as the
fact of decategorisation and subsequent abscrption
as Junior Clerk of the applicant is concerned.
The contention of the applicant is that hs was
decategorised as A=l when he was holding the
pecst of Asstt. Driver(Ciesel) but this fact

is contradicted by the respondents. The appli-
cant mentioned | the rejoinder to have filed
annexures h.A.~1 to hiA.=7 in supcort of the
fact that he was Asstt. Briver (Biesel ) but
these annexures were not found on record.

il appears that they weie , no douht mentioned,
hut not.filed. Thus there is no proof if the
applicant was ever prcmoted as Asstt. Lriver
Liesel). Ihe burden of proof lay on the
applicant to establish if he was holding the

POst of Asstt. LUriver(iesel) but he failed.

8. | The appliceant has referred toc para 313
of Indian hailway Establishnent Manuai which
deals with absorpticn of medically decategorised
employees. He is thexeby pleading that neither
he has heen offered suitable pos£ nor was fi xed

properly his salary.

9. il appears feom the countersieply
that the applicant was decategorised on 19.11.81
but the date of absorption as Junior Clerk has
not been shocwn. The applicant also failed to
give eny date of absorption. It can, however,

he deduced from the averment in pPara 7 of the O.A.

while discussing the expecteq <nount of salary
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in the year 1981, that the year of absorption
was 198l, If the applicent feels that he was
not offered suitable post on absorpticn, the
cause of action arose in 198l. He cannot be
allowad to challenge the said action in

1988=-after seven years.

10 . [he absorpticn of an employee on
sllernative post has got two aspects. CUne is

the post which is offered and the other is the
fixation of salary and seniority; [he claim of
ihe applicant for unsuitshle post, cannot be
allowed to be filed bacause the same was baiied
by limitation. Sc¢ far as the fixation of selary
or seniority is concerned, the plea of limitetion
cannot be taken because il is continuing cause

of action. Thus, We can consider if the salary

and senicrity was correctly fixed or not.

ll. IThe fixation of s«lary is inter-linked
with the post which had been offered in the form
of dlternative poste Para 1310 of Indian hailway
Establishment Manual (hesein after referied as
I.heE.M.) Vol.I deals with the offer of alternative
employnent .Jk eading of this para shows that the
alternative employment must be offered in wziting,
stating the scale of pay and the rate of pay at
which it is progosed to reabsorb him in' service.
Ib is further mentioned that on no account shculd
the nailway servant he posted to an al ternativa

appointment until he has accepted the post. A

railway servant is at,&%be:ty 10 refuse an offer
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of alternative appointment and the leave granted
to him ,will not be terminated pre~-maturely merely
hecause of his refusal. It further speaks that
he will continue to remain eligible for other
alternative offerg of appointment till his leave
expires and efforts to find such appointmentg
should, therefore, continue throughout the
currencyfof his leave. In the light of this
provision of para 1310, it is to be seen whether
the post of Lower Diivision Clerk\herein aftel
refeired as L.J.Cs) was offered fo the applicant
and if, the seme was accepted in writing by the
applicant. We have already mentioned that these
details have not been brought on reccrd and, there=-
fore, it is not possible for us to ceme to any
éonclusion. The applicant has come with the
averment that his representation which was mace
in this connection, remained undisposed of. In
such a situation}it be come s necessify that the
concerned authority should dispose# of the
pending representations. If, it is not available
the appl:cant may give another repissenlation

alongwith the copy of the earlier representaiiong.

12. The matter of seniority is laid down

in para 1314 of the L.sa.E.de It spedks that the
medi'cally decategorised staff absorbed in alteinative
post$, ~hether in the seme or other cadreg, should

be allowed seniority in the grade of absorption

with referenca to the length of service rendered
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in the equivalent or corresponding grade irrespective
of rate of pay fixed in the grade of absorption.

In the case of staff who are in grade hi gher than

the grade of absorption at the time of medical
decategorisation, total service in the equivalent

and higher grade is to be taken into account. |
Again, we find that this matter should have heap

considerecd by the concerned authority and detailed

speaking order should have he en passed.

13 In view of these facts and circumstances,

we direct the respondents to dispose of the pending
representation. In order to avoid further delay
in the matter, we alsoc dir=ct the applicant to
submit fresh representation alongwith the copy

of earlier representation withiﬁ a period of

3 wesks from the dete of Judgnenti. The responcents
.4 to dispose of the said representation
within a period of 6 weaks from the date of receipt
of the representation and to communicate the same
to the applicant within 2 weeks from the dete of

the decision. The O.A. is disposed of accordingly.

No order as to cocsts.
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