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Allahabad : Lated this ¢ th day of April, 1999
uriginal Application Nc,g73 of 1988
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w/0 Late F,L, Base

24 Pankaj bose
.‘;j/O Late F,L, BoOse

8% rFiyush Kanti Bose
S/0 Late r.C, Bose,

All #/0 35, Hagyinura Fallil,
F.U, Narain Nzgar, Lucknow,

(Srl G L, Ggherana, Advccate)

e + » o Applicants

Versus
it Union of ingia through
wenerzal Manager
N, E, Ay, Gorakhpur,

dvyicgiongl nail Manager,

2,
N, £, fly, Lucknow,

3. Sr, idvisional Mech engineer,
N, E, Aly, Luckhow,

4, shri G, F,.sharma,
Fﬂrﬂman{fﬁain tenﬁncej -
Loco Shed, N, E,idly,
Gorakhpur,

% shri .warika rrasad

Foreman (Maintengnce)
DJI h,ﬁl\’f me} :}hea,
uharbag , ~ucknow,

(sri Amit Sthalekar, Advocate)
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.B¥ Honthle M., . nama krishnan. é‘.‘ﬂ_

Ihigs ig an gpplication unger Section )9 of the

Administrative lripunals act, 1985 filed by the applicant

for implemenigtion of the orger ﬁﬂ.t/SB/She_q/SEHiUritY/87
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dated 15-7-1987 passed by wuWi(F) N, E, Rly, Lucknow, The

reliefs prayed for in the apglication sre as f£ollows:.

(1)

(iii)

\v)

(vi)

2.

lhig Hon'ple Iyipunal may be pleaged to direct the
respongents to implement the seniarity ligt dateg
15-7-1987 (Annexure.g) strictly promoting him as

Foreman(Mech) in the gcale of is, 7T0U=900 (new :

sCale rg, 2000-3200) w,e, f, 1-1-1984,

lhe Hon'ple Tripunal m ay Be further plessed to
direct the reggondents to modify the orﬁer dated
24-10-1985 including his name at S1, No, 2 of the
order,

this Hon'ple iripunal may be plegsed to restrain
the respondent from declaring the result of earlier
selecticn gated 4-6-1988 andg to promote. gy junior
géclgring the selection zs null ahd vocid,

This Iripunal may be pleased to girect the
resgongents to pay the pay ana allowghces w.é,f
1-1-1984 1n scale is, 700=-900,

lhis Tribunal may be plessed to pass any craer

or further order which deem fit ang proger in the
fac vs and circumstynces of the ¢ase,

award the cost of the application,

Hl.;galiﬁant StatES tha't the applic__qn"l; bEGamE' a

Char.eman Grage 'B!' on 2-9-1995 1n scple of dAs, 425. 700

P e et

and 1n a compined seniority list of the division as on
l=5=-1981 published vige letter no,¢/55/sm/seniority/84

datea 27-10-1984, the agpplicant was shown at Ser, No, i,

in the year 1984 the nailway board sanNctioneg restructﬁring

} {
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of the lechnical Supervlsors Of the Mechanicgl wepartment

of the lndian Hallway in which the Hallway BOard had also

mcalfieéd the gselection rules for the purposes of upgradation

and The selection would be based on scrutiny of service
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reconds seniority there being No written or viva voce

tesls, Unger the ghove upgradation the applicant was
promoled from the post of Lhargeman Grace Hs, 425- 700 to
“hargéman Grade 'A' Scale ns,550-750 w,e,f, 1-1-1984 by

al oruer dated 24-9-1984,  Anolher order gated 25.3-1085 was
issued by the respongenis, of the same seniority group
giving them promoticn and fixation w, e, f, l_j___]_g?g in terms
of the Rallway Board letter NO,E;QlD/PC/lll/BS/S dated |
10-2-1979 and in this order uated 25-3-1985 the applicant!s
name was at Ser,No, 7 ana the resgongent s, 4, . and 9

were at Ser No,g, and '9 respectlyely (ARnexure.5 to
the U, A, ). =respondent no,2 had agaln ordered some promotionsg
from Chargeman 'A* to Foremzn(Maintengnce) in Grazde of

fis, 700-900 w, e, f, 1-1-1984 on the basis of effect given

Of Lagare restructuring from 1-1-1979 by an order aated
24=-10-1985 when juniors to the applicants were gromoted

To the scale Of As, 700-900 w,e,f, l-l=1984 lgnoring the
applicant and without assigning any reason, lhe applicanttg
Clalm is that he is the seniormost for promotion to Grade
700-900 but he had been ignored, H e representeq to the
respongents, uvne such representztion was gnnexed as
Annexure_g9 to the ua, The spplicant further stated that

he was awarded two adverse confidential regorts, one, for the
period ending 31-3-1985 and the other for the year ending
31-3-1986 which were intimagted to him on 2].6.1985 and
23-12-1980 respectively, (aAdnexures-)0 and 11). [he
applicant stzted that these sdvercse entries had no concern
with his propoticn for the post of Foreman(Maintengnce)

Scale s, 700-900 because the scrutiny of service record

was required prior to L_4_19§Z_ The applicant contended that
as he had been in graage 1s5,550-700 w,e,f 1-1-1979 as a

result of restructuring, the agpplicant automatically became

entitled for pranotion for the pecst of roremanN(Maintengance)
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grade /s, 700-900 w,e,f. 1=1=1984, by modified procedure

of selection, According. to the appiiﬂant, the resgonaents
gecicea to conduct seieciion for Rs, 70U-900 vide orcer
dated 27-3-1987 in uttef violation of the guicelines

of the circular dateu 1-5-1984 anha that in thig selection
the seniors did not partiéipate bec zuse they were not
reguired veC undergo with this selection as they were
entitled to be promoted in scalé Of ns, 700-900 under
restructuring scheme, and withot ccnceding to their
request the responaents finaglised the panel and daeclared
the result of the aforesald selection, lhe applicant
stated that against the sald decision of the dallway
Administration the aggrieved employees approached this
[ripunal which was registered as VA No,285 of 1987 -
ATjun Kumar Vs, UUl « Urs, ana the sald petition was
allowed by the Iripunal on 25-6.1987 aeclaring the

said selection as null and void, According to the
applicant, the respondents had notifieq a selection

for Grade Rs,200u-3200 vide their letier d dated 4-6-1988
(ADNexure-A-13). rhe applicant furtiher statea that the
number of posts Of Eéreman (Maintengnce) were increased
from 4 to 13 and only 5 persofNs were cromcled and thus,
four posts left vacant were to be filled in, According
to him, the previous Or the pregent selection were only
to £ill up that short fall ana thus this selection

was illegal. According to the applicant,the pr959nt
celection was beifigiheld to oust the seniors ana to
give undue advantage to the juniors in the name Of
selection, The applicant stated thyt he was entitled
for promotion in grade As, 70G-900 ©0 the basis of his
seniority pOsition and as two of his juniors had already

been promoted and this Iripuns)l had deciged the case on
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the same groungs ,afkx hence this prayer,

2% The respongents filed counter affidavit and

5upplEmEﬁtary affidavit in which they I‘Esis,'t&d the
claim of the applicant, Hespohqen§ admitted that the

applicant was at No,4 of the seniority list of Grage
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Reg,425-700 as Oon }-5.1981 anhd on ]-5-1984 he was at

sep No, ), They also stated that the applicasnt was i
senior to respondent nos,4 and 5 at that time, They

submi tted that th?%raer dated 25-.3-1985 had inadvertently

been issued through the Uffice of LAM(F), Lucknow, According
to the respongents as the post of Chargeman *A' in the

scgl€ of fs,550-750 and above was controlled by the
Headquarters as on 1-1-1979, and , therefore, the Uffice

Urder aated 25-3-1985 was cancelled by another Uffice

Urder aated 24-6-1986, lhey annexed a2 copy of this Uffice
Urger as Hnnexuré_qH.l. lhe grade of Hs.550-750 was

deceniralised sNa was made as divisiongl contrelled post

w,e,f, 1-1-1983, Accoraing tc the respongents, Shri
Arjun Kumar, shri uwarika Frasad, Shri o, P. Sharma and
shri 5. Mukherjee, “hargeman 'bB' (425-700), who were
cromoted to the post of Chargeman 'A!) in the scale of
de, 5%0-750 al cngwith the applicant uncer restructuring
w,e,f, 1-1-1984 as per dailway Board's letter &
wo_yu111/83/uyuy3 dated 1-5-1984 had inadvértently
been promoted as Foreman 'M!' in scale its, 700-900 w.©e,f

- g bty .
1=1-1984 vide Lucknow Divisiatsuffice Lrder NG, £/2)0/SM/11d/

= i
o i

Chargeman dated 24-10-1985, Subsequently, the aforesald

e

Uffice Urger was cancelled vide orger wo.gfglq/sm/lll/

-

—

bhargeman aated 19_12_l986 as the posts of FCreman 't

in scgle 700-900 were ccnirclled by the fleadquarters

Ty W m—— L, T e

as ON ]-1-1984 and the uvision had no power to gromotle

B

a bha}[‘g&man' tAY 85, 550.750, to the postl of Foreman(m)
in scale 0Offy70U=900, ihe post of Foremgn(M) in sCale Hg,

~ 700-900 were decentralised to the division w,e,f,
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I-4- 1985 and was identified as selection post, Further

-

it was stated that those who were promoted Lo gra€e
Rs,550-750 w,e.f. 1-1-1984 were not eligible for promotion
to Grade Ks, 700-900 with effect from 1-1-1984 to Grace
ag, 700-900 by moalfied selec ti on procedure as lalid down 1n
paras 4.1 to 4,2 cf the letter of restructuring djted 1-4-84
referred to abovr, After cancelling by the above order
dated 19-12-1986, a selection for the post of Foreman(M)
(Hs, 700-900) Was called as per rule alongwith the petitioner
but Sri Arjun Kumar, lwarika Prasad, G.F, Sharma and S. |
Mukherjee filed a petition U,A, NO,285 ©of 1987 which was
allowed by the Allahabad Bench of this iripunal in favour
of Sri Arjun Kumar, wwarika rrasad, G F. Sharma and S.
Mukherjee ana in complignce of (he judgement, the apovenocted
four Chargeman (A) were promotea w.,e,f. 1-1-1984 vlide
Uffice urder dated 13-1-1989 and that it was not open to
the apglicant to raise objection against the sald promction
at this stlage by means Of the present VA and the Wvyislion
not being conferred with the power tc make promotion to
the post of Foreman ‘i grade sts, 700-900 on the releyant
aate, i,e, 1-1-1984, the guestion of promoting the applicant
w.e. f, 1-1-1984 did not arise, Moreover, the gpplicant was
unaergoing punishment of withholding of increment w,e, f.,
1-1-198% to 31-1-1988, his increment coula not be drawn
during the geriod in the grade of #s.550-720. The selection
was conduc teq for the post of Foremen 'M ‘! in scale of
fs, 700-900 initiated by letler dated 4-.6.1988 in which
the applicant appeared but he failed to qualify and ancther
selection hag heen processed ahd conduc ted vide letter
date . d 2-8-1989 ana the applicant als¢ appeared in the
seiection,
4, A supplementary reply was filed by the respongents
in which it was stated ‘that the apgplicant could not be

pronoted unaer the restructuring oif ITechnical Supervisor
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w.e,f, 1-1-1984 vide Uffice Urder o, E/210/SW/111/fChargeman |

- -

dated 24-10/85/4-11-1985 due to there being adveérse reémarks
in his AuLR s well as major pénally chargegheet pending
against him, Further it was statea that the applicant
appéared in the written test and viva voce for selection
for the post of Foreman(M) grade Rs, 700-900/2000-3200 on
17-8-199 1 and 26— 9-1991 respectively but he was declared

failed in the above selecticn,

5, wring the pendency of the LA the applicant r.G, 7
Bose dieq on 4-5-1993 and the legal heirs of the applicant?
widow and two eleder sons, Smt, Mukul Boseand 5/Shri Fankaj

Bose and Flyush Bose were substituted as applicants,

6 We have heara learneqg counsel for <the parties and

have givEn careful consideration To the rival plEadings

and perused the recoras and the file pertaining to the
period dealing with the sala gromotion, According to us,
the issue to be decided by *the Iripunal is whether the
applicant ig eligiple for the penefit of the judgementT of
this Iripunal in UA No, 285 of 1987,

7y Learned counsel for the applicant relied on the
judgement of the Hon'ble supreme Gourt in Civil Appeal
No, 2896 of 1989 delivered on 26-4-1995 between Narayan
Yeshwant Gore and Union of india and CUthers (1995(73)

FLR 478) in support of his claim for extending ihe penefit
of the judgement of the lripunal in UA No, 285 of 1987

to the applicant,

8. Frﬁn the perusgl of the file il was clear that
the livision did not have any power to promote the
Technical supervisors to the grade of RBs,550-750 and’
above on ).1-1973 and did not have any power to
promote Technmical Supervisors to urade /s, 700-900

on ]-1-1984, However, Lucknow uivigion exceeded their

Q

jurisdiction and issued a promotion order against the
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restructured postis prDmOtiﬂg some employees, viz; S/shri
Arjun Kumar, Jvarika rFrasad, G.F, Sharma, and S. Mukherjee,
At the time of promotion of these empl oyees, from the

office file, we note thal the applicant was also considered,

Against his name #unsuitable adverse entries and major memos

also* is written, Subsequentiyi Che propotion order issuea
to his juniors against the restructured posts was cancelled
at the ingtagnce of the Headquarters, who interyened in the
matter because the idvision did not havwe the competency for
promotion to the Grade #s, 700-900., Accordingly, Rallway
Administration, Lycknow udivision took sction to cancel
£he ;ramotion order issued earlier, [lhe sffected employees
approached this Iripunal through an VA and this Iripunal
taking into considergtion similar pleas maae by the
resgonaents then held the canceilafion as 1llegal and
vaid, we gre of considered view that the pbenefit of
that judgement of this lribunal in VA No,285 of 1987
shoul a be extended to the applicant as per the ratio of the
judgement of the supreme Court cited by the lezrned couugel
for the applicant, ZRespondents have averred in the
supplemenigry reply thatl the applicant could not pe prQHOtEd
due to there peing adverse remarks'in his Ci as well as
pendency of major -penalty charge sheet, Ihis is alsc borne
out from the notings ocn the file as stated earlier, Byt
is not clear as to which period the adverse remarks pertain
TO

@

Unly the existience of adverse remarks for the period
ending 3]-3-1985 and 31-3-1986 have been kroughtout in the
pleadings, Howeyer K the cgadre rgstruc-turing was Effective
from 1-1-1984 and théese adverse remarks may not be releyant,

AL the same tiﬁe we hold that he should be considered for

prlmotion on the same criteria as was applied to others,
9. In view of the foregoing this UA 1s digposed ot with
a airection to the respongent no,2 to consider again the

Case Of applicgnt for promotion to the grade of Kg, 700-900
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w.e,f, 1-1-1984 on the same criteria as others within g
periog of two months from the date of receipt of the copy
of thig judeement and in case the applicant is found suitable
for promotion to the sald grade, from 1-1-1984, consequential

payment of monetary and pensionary benefits should be made

within a period of three months thereafter, lhe congideration
should be made ignoring the results of the applicgnt in the
selectiong notified uncver letter dited 4-6-1988 and subsequent
years ana shoula be advised to the applicants within three

months from the cate of receipt of the copy of this judgement,

10, No order as to costs,

####;#;. j%GSP' Y

vieber (A) Membher (J)
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