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i Allahabad this the [ Th day of M ot 1997,

Original application No. 586 of 1988, -

Hon'ble Mr, T.,L. Verma, JM
Hon'ble Mr. D.S. Baweja, AM

R —

Gulzari 181, S/o Sri Bihari lal,
[ R/o purani Railway Colony, Qtr. No. o
148, Izatnagar, Bareilly, Dist. Bareilly. f |

PR F\pplicaﬁt.

c/A Sri AS, Diwakar

L #

Ve rsus

1. Union of India through General Mendg®l,
N.E. Railways, Gorakhpur.

2. General Manager (Personnel), North Eastern
Railways, Gorekhpur.

3, Deputy Chief Mechanical Engineer, Izatneger,
Bareilly.
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C/R Sri Preshant Mathur
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Hon'ble Mc. D.S. Baweja, AM

_.—__ﬂ-

This applicetion hes been filed praying for the

following reliefs:-

S (a) to declare Rule 319(l) (2) of Mannual of
Railway Pension Rules 1950 as ultre vires
of Articles 16 and 2L of the Constitution

of India.

(b) to quash the order dated 18,10.85 with-
holding the payment of the pension.

(¢) to direct respondents to pdy the arrears of
ension as well ds currenE pension &nc
other post retiremert benefits with inteér-
est of 12 per cent per annum,

2, The applicant while working as Grade I Fitter
|

at Izetnager Bareilly, North Eastern Railway, WdS involved

in @ Criminal case under Section 302 IPC. The applicant.
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was convicted with a sentence of life imprisionment by
Session Judge Bareilly, The epplicant was under suspéension
when he was arrested. Subsequently his suspension
was revoked when he was released on bail. However diter
conviction with a sentence of life inmprisionment, the

* applicant was again arrested, On a appeel filed before

Hon'ble High Court the applicant wds released on bail.

The pplicant was again suspended with effect from 20.9,83
and during the suspension perinqjthe applicent retired on
20.6.85, It is understood that the appeal in High Court

is still pending. The applicant has been given the retiral
benefits of Provident fund and Insurance but full pension
has been withheld vide impugned order dated 18.10.85.

Being aggrieved, the presemt application has been filed

on 11,5,88,

A g

3. The applicant has challengec the action of the
respondents to withheld the paymernt of pension on the
ground that he was dismissed only on the basis of conviction
by the Criminal court and not as a result of disciplinary
proceedings based on risconduct and as such he is entitled
for the pemsion. The applicant has also contended thet no

¥ gl opportunity of hedring was provided to him before taking
the action of withhelding the pension and the order dated |
18,10.85 is non speaking order. The ®plicant has challengedi
the provisions of Ppara 3lg (1) & (2) of the Railway Pension
Rules 1950 on the ground that pension is 4 right arising

out of long service rendered by the public servant and

r I

e Ahely

such a right cannot be withdrawn compkﬂtely as this effects |
the right to livelihood under Sﬁﬁ%éenk?2l oﬁhCunstitution l

of India. If at all, only part of the pension could have -

been held after giving due oppertunily of hearing.
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4, The respondents have filed the counter afficavit

admitting the facts with regerd to conviction of the

applirant with the life 5entence;putting him under suSpensioﬁf

from 20.9.83 and superannuation on 30.6.85 during the
suspension period, It 1isS further added that a show cause
notice was issued deted 25,9.83 indicating thet on aeccount
of conviction in the criminal case)the competent authority
considers that applicant's further retention in public
service is considered undesirecble, The applicant was lh,
given an opportunity to make representaton. The applicaent
represeﬁted vide representation dated 5.10.,85. The compé-
tent authority after considering the representetion passed
order dated 18.10,85 withholding full pension of the
applicant., The respondents further contended that the
decision taken by the competent authority for withholding
the pension js .fully-covered under pard 319 of Mannual

of Railway Pension Rules 1950, wherein it is gecifically
provi ded that to maintdin good conduct in future 1is é&n
implied condition fér gramt of pension, It is further
stated that even if staff is convicted after retirement
para 319 is applicable and such a staff is not entitled
for grant of pension,’ Inothe present case, the applicant
was convicted during the service and thus he is not
entitled for pension. In view of these facts, the grounds

taken by the applicant are not tenable and the gplicant

has failed to point out any legal infirmity in the decision

taken by the competent authority to withheld the pension.
Any payment of the pension can be considered only after
clear acquittal from the criminal proceedings. Further
the respondents have also opposed the pplication on T Wo
other grounds, First ground 1is that the applicant hasf
filed a Writ petition in 1984 challenging the order dated
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25.9,83 be!oreh High Court and the same wds rejected 4t the

admission stafe jteself by the Hon'ble High Court. In view
of this the present application is parred by resjudicetq
and deserves tobe rejected. Secondly the @pplication is
highly time barred. The order withholding the pension wes
passed on 18.10,85 while the dppliccﬁtxhds cha llengea

this order in Fa@?udry 1983 through this adpplication. In
view of these, %he r95pondent§k;rayed that the application
dot only lacks merit but is also not maimteinable and as

such deserves to be rejected,

%

S. The gpplicant hes £i led the rejoinder controvert- ;
ing the contention of the respondents. With regard to
£iling of Writ petition against the order dated 25.9.83)
it is stated that the said Writ petition was filed for
£ challenging the suspension and the show cause notice
for: dismissing the services of the applicent. The present
application is for withholdinékthe pension and therefore
the gquestion of attraction of ;rinciple of resjudicata
does not arise. As regards the application Leing Larred
by limitation, it is contended that the payment of pension
is a continuing ceuse of action and as such the application
s is not barred by limitation, It is further contended
that after lgeeythe rules have been modifie d eccording to
which the peasion if withheld op withdrawn shall not be
reduced to less than Bs. 375/- per month and therefore the
authorities are not entit led to withheld the entire
pension but minimum had to be paid. The applicant is
entit led to be paid pensioneaccording to the gravity of
conduct and the gravity of conduct cannot be decided l
wit hout affording opportunity of hearing., The power to
withheld pension is to Re exercised fairly and canaet
@ CONt G eosece
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be-oxereised arbitrerily. The€ applicant hes also souglht

.
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the support of the judgement of Hon'ble Supreme Court in

-
tRemeshwar Yadev Vs, U,0.I,' 1989 Suppl. (2) Supreme Court
Cases 565,
» 6. We have heard the learncd counsel for the

parties, and also given careful thpught to the material

brought on record,

7(1: Before going into the merits of the reliefs
e
prayed for, we will deal with preliminary objections

%
%

raised by the respondents epposing thEeapﬁlication as Leiny
(ot maintainable, The first objection is thst application
attracts the principle of resjudicata. The r espondents

have submitted that the applicent had filed a Writ petition

-

in 1984 before Hon'‘ble High Court challenging the letter
dated 25.9.83 vide which show cause notice was given and
the same was dismissed at the sdmission stege itself. 1In
view of this,the applicant cannot agitate the same matter
ih a fresh applicetion. We have gon€ through the Writ
Petition brought on recorc by the respondents and we are
unable to agree with the contention of the respondents.

> This Writ Petition concerns the action proposed &s per the
show cause notice dated 25.9.83 of imposing punishment on
account of eonviction in criminal case. The present
applicetion hes been filed challenging the withholding of
pension, Two issues dre dis tinguishable, As such thereis
no merit in this objection. The second objection is
with regard to application being barred by limitation d&s g
the cause of action arose in 1985 and the application has |

b

Leen filed in 1988, This objection is also not sustainable

e

i
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Nonppayment of pension is @ continuing cause of action and [
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it arises every month, In view of thii;the application is

not considered to be time barred.

8. Having finding no merits in the objections
with regard to meintainability of the a pplication, we now

¢ go into the merit of the reliefs prayed for.

’ 9. The main facts with regard to conviction of the

applicent with setence of life imprisionmengifiling of an

wd

appeal by him ageinst the same in High Court, granting tail

by Hon'ble High Court, @pplicant being placed on suspension

thereafter and finally reiring on 20.6.85 while still Leing’

under suspension., The main plank of respondents! defence

is that a show cause notice dated 20.9.83 was issued to

the applicent after his conviction with sentence of life

ed imprisionment indicating the intention to impose major
penalty., The applicant submitted representation cated
5.10,85 against this show cause notice and thereafter the
impugned order dated 18,10,85 withholding péension Wwds
psssed by the competent authority. On perusal of the
material on record, these submissions made akeve by the
respondents are not tenable, The gpplicant was placed

4?“f on suspension from 20.9.83 after bail being granted by

the Hich Court,. While still under suspension the applicant

retired on 30.6.85. The explanation to the show cause

notice deted 5.10.85 has been furnished by the pplicant

after he retired from service. The impugned order dat ed

18.10,85 for withholding the pension has been also passed

after his retirement. With this fact—situation, applicantfs

case is not case of conviction in @ criminal case.after

retirement . The show cause notice daced 25.9,83 had

given 15 cays time for making representation. However the
@ Contd.it‘?tli
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respondents gid not take any action in pursuance of the

show cause before superannuation. WhHile still under

suspension, the competent authority would have decided

to impose the punishment of compulsory retiremest .

dismissal/removal from service, The noture€ of the

punishme rt would have then
ment benefits and pension

No explanetion has been of
why no order wes passed 1n

e
notice andépplicant allowe
L]

determined the payment of retire-

as per the extant rules applicable
fered by the respondents as to
pursuence of the show causeE

d to retire under suspension.

Could this be taken that this was deliberate and the compée-

tent authority did not int

end to take any action pending
Hervh e

+he decision on the appeal before the High Court. Having

not done this and the fact

that applicant WdsS under

suspension when he retired then the case of theonlicant

falls under the category of railway servant undergoing

disciplinary proceecings initiated before€ retirement. The

relevant disciplinery rule

s are there to dpply and not

the provisions of para 319 as discussed subsequently 1n

paTB 10'

10. The respondent
to withhold the full pensi
319 of Mannual of Railway
rego rd wit hf;ount er replye.

of this pera, We g¢ind that

s have assertec that the action

on has Leen taken &S pel pera

Pension Rules 1950 brought on
on perusal of the provisions

this pera 1is appliceble to the

railway staff when the conduct after retirement is not

good, This para 1S to be

applied if the pensioner is con=

victed of serious crime or if found to be guilty of grave

misconduct .after the Railway servant retired, The appli-

cant was convicted in ¢@ criminal case withzetence of

retirement. We ' the:efare

Con‘td“.ﬁcu
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fail to e@pprehend as to how the respondents cldiﬁ to teke

7—35’!' e, (
action under para 319 to withhold paymert forhtonvictign

.
0
*r
[ 1)

before retirement, The matter is further made cleor in
pare 320 which stetes,"Action under paré 319 can be taken
only if the crime or grave misconduct occured after the
Railway servanmt retired."™ The logic put forward by the
respondents that as per Para 319 even if a railway servant
is convicted in a crimindl case after retirement, the
pension can be withheld, then in case of the servanot o
convicted before the retirement, the pension can be
gertainly withheld is not plausiltle, Relevant rulés are
laid down for taking disciplinary action against the
staff convicted in a criminal caée during service if the

competert authority considers that continuing in public

" service of such a employee is not desirable., Nature of

the major penalty imposed would then determine the entitle-
ment for pension as brought out in para 9 sbove. Having
fdiled'to take daction before retirement the respondents
cannot seek the support of para 319. Action taken to
withhold pension under para 319 therefore 1is not legally
sustainable and the impugned order cated 18,10.85 deseves

to be quashed,

11, The gpplicant has also challened that providsion
of para 319 (L) & (2) of Mannual of Railway pension 1950
is ultra vires being in violation of the Articles 21 and
16 of the Zﬁastitution of India, We have already held
above that action taken by the respondents is not covered
by the provision of pars 319 and accordingly the order
dated 18,10.,85 deserves to be quashed, In view of this,

we are not going into the merits of this issue,

E’ Contd..og. L
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12, In consideration of the atove fects,

\
we allow the application quashing the impucned order

 deted 18,10.85 withholding the pension. The applicent

shall be entitled for the pension as due ¢t the time
of retirement, Arrears of the pension shall be paid
within four months from the dete of receipt of the

,* gudgement. Respondents however will be at liberty to :
N b e ol2, vic o
% . i ~take actlonﬁas per extent rules appliceble to the
e o : _
| S - railway staff retiring while under suspension, No order
. I.'_:’
| A l*;ﬁ‘?i ‘ as to costs., -
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