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CENTRAL ADMINISTRATIVE TRIBUNAL,ALIAHABAD BENCH.
. O.A.No,54 of 1988. |
Kuber Nath B s o e TSRS SR
Versus

Regional Director Postal Services &
anot her .;................“Hu.......,.HespnnbntQ.
Hon *ble Mr.Justice U.C.Srivastava, V.C. ‘
Hon 'ble Mr,A,B.Gorthi, A M; h

(By Hon'ble MriJustice U.C.Srivastava, vi.G%R) '

The applicant was posted as Sub-Postmaster
in the Section Grade of R5.425-640. On 25.9.84, a
“emo was issued by the Regional Director of Postal
Services, Allahabad to the applicant asking him as i

to why the disciplinary action be not taken against

him and one other official in a common proceeding ;
following the procedure prescribed in Rule 14 of
ccs {cCA) Rules,1965. The applicant was served with a

charge sheet dated 9,11.89. The charge against the

applicant was that while functioning as Sub Post
Master, lLaxmipur, he allowed re=discharge of two
NSGs amounting to Rs.15,00C/- which were already =
4ischarged from Kunraghat HPO and caused & loss of | |
Bs.15,C000/- to the Government by violating CCS |
(CCA) Conduct Rules,1964 and also failed to verify

the discharge before making payment’s The applicant
submitted his reply and the enquiry proceeded.

The Encuiry Officer submitted his report to the
Disciplinary Auvthority who acting on the basis of
Enquiry Officer's report imposed major penalty by
passing dismissal order’s The applicant filed an
appeal against the said dismissal order which

remained.unattended and,therefore, the applicant
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approached this Tribunals.

2. The applicant has challenged the entire
enquiry proceedings on various grounds . One of the
grounds is that the Enquiry Officer's report was not
given to the applicant to enable him to file effective
representation against the samgf%ﬁgreby he was deprived
of reasonable opportunity to defend himself .Therefore,
there is violation of principle of natural justice
which vitiates the entire enquiry proceedings. This

plea was taken by way of amendment although necessary

facts in this behalf were already on record.

e Yo On behalf of the applicant, it has been

contended that as the app licant was deprived of

reasonable opportunity to defend himself, the order
is vitiated and thils question has been contested

despite the fact that this controversy has been set
at rest by the Supreme Court and the Full Bench of {

+his Tribunal earlisr, Reference Was made to the

case of 'Premnath K,Sharma Vs, Union of India & others')

reported in Full Bench Judgments of Central Administra=
tive Tribunal Vo:I page 245 that non=giving of the

Enquiry Officer's report by the Disciplinary Authority

before passing the punishment order deprives the

employee of the reasonable opportunity to defend

himself and is violative of principle of natural justici
It was observed that the enquiry concluded only after |
the material was considered by the Disciplinary
Authority which includes the Enquiry Officer's

report and record of his findings on charges. The
Enguiry continues until the metter 1is reserved for
recording a finding on the charges and the penalty
that may be imposed. Where the enquiry is delegated

i

by the Disciplinary Authofity to the Enquiry Officer, %
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the oral and doaumentary evidence which constitutes
material,is recorded by the Enquiry Of ficer in fhﬂ
presengeof the Charged Officer and the Chafged
Officer has an Oppnrtunity to challenge the evidence
and make his representation. But thereafter when the
enquiry report 1is submitted, under present Ruless the
Charged Officer has no opportunity to challenge the
report of the Enquiry Officer which constitutes

further material which is also required to be taken

into account by the Disciplinary Authority in
arriving at its findings on the charges. Further

reference was made to the case of 'State of h.‘Lallruama1.-,[-1...___|1

tra Vs, Bhaishankar Avalram Joshi & another! reported |

in AIR 1969 Supreme Court page 1302 where it has

heen observed that

" The plaintiff was not aware whether the q
Enquiry Officer reported in his favour oI E
against him's If the report was in his 1

favour, in his representation to the ;
Government he would have utilised its
reasoning to di ssuade the Inspector
General from coming to a contrary

concluson, and if the report was

against him, he would have put sudi
arguements or material as he could

to dissuade the Inspector General
from accepting the report of the :
Enquiry Officer. Moreover, as
pointed out by the High Court, the
Inspector General of Priséan had the

report before him and the tentative
conclusions arrived at by the Enquiry :

Officer were bound to influence him,
and in depriving the plaintiff of a
copy of the report he was handicapped
in not knowing what material was

influencing the Inspector General of
PriSDnﬁiilrtto-“
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4. The learned counsel for the applicant has also }

r
placed reliance on ‘Union of India g others Vs, Mohdls
Ramgan Khan'ATR 1991 Su reme_Co age 47} and |

Ry --.—.1
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contended that this case again reiterates the contents
whic h were observed ecarlier's Learned counsel for the

respondents Shri K.CSinha oontended that the applicant

ijs not entitled to +the benefit of the case of Ramzan
khan (Supra) in as much as this plea has been taken

after the decision of Mohd.Ramzan Khan's case which was
tecided on 29%11%90, and as such in view of the !

observations made in paragraph 17 of Ramzan Khan's case

+hat this judgment will have prospective effect and |

not retrospective offecth, the applicant is not entitledi

b

to this relief. The learned counsel for the respondents |

B A

did not only raise his contention on the observation

e

made by the Supreme Court in paragraph 17 of Ramzan

Khan's case but 21so on the latest decision of

e R T T e

15 .P . Vishwanathan Vs. Union of India & others ' reported

i

in 1992 Supreme Court Cases (L & S ) page 139 , n 1

which it has been observed with reference to Mohd'

Ramzan Khan's case that - i

m Tt is true that this court has held
that if enquiry report is not supplied
to the delingquent emp loyee before

passing the order of punishment, the
order would be rendered jllegal. But
+he decision of this @ urt is given:
a prospective effect., It will not
cffect the orders passed prior to

+he date of rendering of the judgment
{November,29,1990) as would be clear
from para 17 of the judgment®"”

5% Obviously, in this case the order was passed
prior to the dacision of the case of Mohd .Ramzan Khan

and as such in view of the observations made even
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/If this contention is taken to its logical end, it

‘charged Government servant. It has been pointed out

in Vishwanathan's ©ase, the order will be open to :

challenge. learned counsel for the re spondents further
o ntended that as the Ramzan Khan's was decided in
the year 1990 and if the word ‘prospective® is read
in correst perspective, the'applicant will not be
entitled to any relief as this plea has been taken

lateron and but the disciplinary case was decided'anﬁL
29,11.90, A

means that the decision has set at naught the

provisions of the statute itself’s By virtue of Aticle

323(A) of the Constitufinn of India, the Administrative ]
Tribunals Act came into force, and the powers of the |
Tribunal are specified therein. The Tribunal has got fu |
power to enter into any order passed by the dapartmentaf!
authority, may be the Disciplinary'ﬂuthOrity or the i

E
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appellate authority. lLearned counsel for the respondenti
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placed reliance on the observations made by the Supreme

Court in the case of 'Kailash Chand Asthana Vs, State

of U.P, & others’ rebq;gdfin AIR 1988 Supreme Court _

1
page 1338 which was the case under the U.Poe *
Disciplinary Prnceedings(Administrative Tribunals Huhasé
1947) Rule 9(3). In this case, 2 reference was made to !
the e la=nation to Sub-rule (3) of Rule 9 of the Rules,
stating that a copy of +he recommendation of the

Tribunal as to the penalty should be furnished to the

by the k arnedgunsel for the respondents that after the
42nd Amendment, the explanationwnasdropped; The gquestio
of service of copy of the report arose on acoo unt of

a right of a second show cause notice to the Government
servant before the 42nd Amendment and sirce the

present disciplinary proceeding was held later, the
petitioner cannot be legigmately demand second
opportunity. That being the position, non-service 4

of a copy of the report is immaterial. In the Kailas*
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Chand Asthana's case, the case was considered from the
angle of deletion of Article 311 (2) of the Constitution |
of India, but the principle of natural justice enjoins

a duty upon the Enquiry Officer as well as the
Disciplinary Authority to give an opportunity to the 1
delincquent employee to file an objection or to have his |
/osr?!the adverse repat of the Enguiry Officer which is
submitted to the Disciplinaxy Authority for aﬁtionﬁ In
case, an action is taken by the Disciplinary Authority
without giving an opportunity to the deliquent employee}
it certainly violates the principle of natural justice’s
:

In this connection, it will be appropriate to make

reference to the observation made by the Supreme Court

sn the case of 'Institute of Chartered Accountant VsB |

L.K.Ratna reportsd in 1986 (4) S.C.C. page 537, in which

it was observed by the Supreme Court that the
post-decisional hearing by way of the appeal cannot
afford an adeguate remedy for precedural defect of
absence of pre-deci sional hearhd., There is nothing

in Regulation 14 which excludes the operation of

Y —— iT_‘m—-m—#_mﬂMrmb&—

the principle of natural justice entitling the member
to be heard by the Goungil when it proceeds 1o &
render its finding'e. The principle of natural justice

must be read into the unoccupied territories of the <

gtatute unless there is a clear mandate to the contrarye.
In this o nnection, reference may be made to the
subsecuent decision of the Supereme Court, though it
was a decision by a Two Member Bench and Asthena's case
was the decision by a Three Member Bench, in which case
the question of giving a reasonable opportunity of
hearing under the provisions of the said U.P.
Disciplinary Proceedings (Administrative Tribunals Rules

1947 arose. This question was considered in the case
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of 'State of U.P. Vs, Drs S.P.Saxena'reported in 12§7_ -
sgﬁ( 12 S) page 490, in which it has been held tha + |

WFailure to supply assessor's report
is in violation of rules of natural
justice and Rule 9(1) of U.P.Disciplinary
Proceedings (Administrative Tribunals)
Rules and vitiates the departmental

. proceedings and consequent order of
dismissal"

6. So far as the questian of applicability of
prospective effect of Ramzan Khan's case 1s concerned,'
it will be pertinent to nde that this legal position

was existing from before and which was rather binding

on the Tribunal and not that this position came into

existence for the first time under the Ramzan Khan's =

s e

case, Thus, the contention of the learned counsel
for the respondents must £3il and the position which .|
emerges out is that in case the order has already been |

under challenge prior to the decision of the Ramzan KhanI

case, the challenge will ontinue and a final decision {~

can be given on it% But Ramzan Khan's case itself
will not consiitute a cause of action giving Opportunity‘
to the litigant whose matter has become a cbsed Chapter i
to reopen it taking inspiration from the Ramzan Khan's |

cases

Tir With the above observations, the objection

raised by the learned counsel for the respondents is
rejected and in view of the legal position, as stated

above as the principle of natural justice is offended

in this case, this application deserves to be allowed

and the dismissaltordsr dated 19,12,1986 is quashed. 1

However, this judgment will not preclude fhe-Discipli-
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