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| Versus .
Union of India and 24 others Raaﬁﬁ ents

Bench consisting of:

Hon'ble Shri G.S. Sharma, Judicial Member
Hon'ble Shri N.V. Krishnan, Administrative Membe r

; Delivered by Hon'ble Shri NV Krishnan | ;5
§ I have had the advantage of perusing the judggeﬁt ;1
of my learned brother, Hon'ble Shri GS Sharma, Jddicial

Member, Uith deep regret, I find myself unable to concur

f with one conclusion arrived at by him in his judgment,

which is basic to the disposal of this application,

23 It is not necessary to repeat the facts of the case, ; -i

| as they have been clearly stated in my learned brother's
1

judgment. Tuo questions are involved, The first is

S
L

= s

whether, on the facts and in the circumstances of the cass,

e et Pl

the applicant, who was an officer of the State Police
Service of Uttar Pradesh, officiated continuously from Nov.,
1974, on a Senior Post, as defined in the Indian Polige

: Service (Regulation of Seniority) Rules, 1954 - Senigrity

Rules, for short - prior to the inclusion of his name in

T e o P

the Select List of the IPS for the first time on el alBa

If the answer fo this question is in the affirmative, the il

if
v second question is whether such officiation, avenif bhe %
. - .
prior to the¢ inclusion of his name in the Select List, 1

»,
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of allotment in the Indian PolicawSagqﬂggﬂﬁ§a4$i§f1%ﬁ%na

Pradesh, in relaxation of tha-Expl&ﬁgﬁiﬁnwﬂiﬁb ﬁh?iéﬁfﬁTT_?

of the Seniority Rules,
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b The first question has to be considered with refe

- | e
rence to the posts of Chief Security Officer, Benpares !
- Hindu University (BHU, for short) and Commandant, Police N
%,
: ~ ®
: Training School, foradabad, Admittedly, before the

inclusion of his name in the Select List, the applicant

held these two posts respectively from November, 1974 to

September, 1977 and from September, 1977 to July, 1978,

1 44 Before proceeding further, the definition of ? i
; i
'Senior Post' in Rule 2(g) in the Seniority Rules may
1 be ssen,
: "'*Senior Post! means a post included and speci-
N: fied under item 1 of the cadre of each State in
? the Schedule to the Indian Police Service
' (Fixation of Gadre Strength) Requlations, 1955,
and includes - .
a post included in the number of posts specified
in items 2 and 5 of the said cadre, and a post |
: temporarily added to the cadre undar the second :
1 . proviso to sub rule 2 of rule 4 of the Tndian
! g Police Service (Cadre) Rules, 1954, when held on
{ 3enior scale of pay, by an officer recruited to
j the Service in accordance with rule 7 of the
| Recruitment Rules,"
I i
; : The first issue has to be considered with reference to
?:. [
]
i this definition. It may also be added that the posts
;_ mentioned against items 1,2 and 5 of the cadre of each
i State, as referred to in the definition above, are also
i referred to as cadre posts, ;
|
£
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Se My Prinuipal disagraﬁmaﬁ% ﬁ'i“dggiﬁﬁﬁﬂﬂwﬁ4ﬁhb*w

relates to his finding that the of ’F'M.‘Is’ai* %.’Lef the apppli=-
cant on the two posts referred to in para 3 ﬁﬁﬁfﬁiﬁg

..
R

officiation on a Senior Post., It is convenient Eﬁf#lm;

1 B

sider the question separately in respect of saah of th_fi¥

two posts,

6 e The reasons for which my learned brother has held
that the officiation of the applicant on the paost gof {
Chief Security Ufficar1B.H;U. is officiation on a Senior
-it‘ Post are given in para 6 of his judgment, The applicant

had relied strongly on the three certificates exhibited

as RA-1, RA-2 and RA-3, with his rejoinder to the reply

; T of Respondent-2, My learned brother has agreed with the | _i-

% applicants contention that these three annexures should T

! be treated as certificates contemplated by Explapation
4 to rule 3(3)(b) of the Seniority Rules, He has also :
J observed that the State Govt. has already treated the ;
+

i | post of Chief Security Officer, BHU, as equivalent to that

of a Superintendent of Police (S.P., for short) and held
S that in view of the aforesaid three certificates, the

period of officiation on this post should be treated as

officiation on a Senior Post,

— TN Y

e I find that the State Government!s letter dated
15th Rpri1581978 (BA—1), in ao far as it concerns the

applicant, has bheen totally modified by their letter dated
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tation as Chief Security 0fficer, BHU - which has given

Service cadre on a State Police time scale of pay, albeit |
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13.7.79 (Annexure-RA2), This is a letter to the Inspsctor

NS
General of Police, UP to the effect that,-héaf?f5F£ﬁﬁﬂﬁc
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cant hot gone on deputation to the Govt, of Inﬁf&}?w;ﬁi
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would have continued to officiate as a S.P, on tha-ﬂﬁﬁiﬁ?ﬁj.

S

Pradesh Police Service Special Grade of Rs.1200-1700 from
8th January, 75 - or on an equivalent post= with effect
from 8.1.,75, ie, the date with effect from which Shri TN
Agarwal, an officer junior to him, began to officiate as
S«.P. on that pay scale., There is a further direction I
therein under the Financial Rules that, for the purpose
of pay fixation and reckoning increments in the Uttarp
Pradesh Police Special Grade, the service rendered by the
applicant on deputation shall be taken into account, It

from the Ann., RA=2 certificate
is claarﬁthat if the applicant had not been sent on depu-

rise to a controversy whether that post is a senior post

or not - all that would have happened is that he Wwould

1

have been posted as a SP on the Uttar Pradesh Police

Service Special Yrade of Rs.1200-1700/- from 8.1.75.

Obviously, that post of SP is included in the State Police

the same as the senior time scale of the IPS, The certi-

ficate does not state that but for the deputation to BHU,
the applicant would have officiated on one of the Senior
Posts or on one of the IPS cadre posts on the senior time

scale, This certificate, therefore, does not establish

gtttnan-
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by thg applicant was a saninr pnat jﬁ:ﬂ-fﬁf
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Ba Similarly, the letter dated 29th May, 7é;zﬂh _____ ;3 ;g;
Inspector General of Police (Annexure-RA 3}, ls*méﬁs}f ;{i %
a certificate to the effect that had the applicant;:ﬁbﬁggih
i _ on deputation to the BHU as Chief Security Officer, nnﬁ'
i ﬁrnceaded on leave for the pesriods indicated therein, he
L% | would have officiated as a S.P. This certificate has

necessarily to follow the Ex. RA-2 examined above, which

was given by the State Govt. for the whole period of

1
’ during such deputation,
.{ deputation, vhsther the applicant was on leave or not/

f It cannot give any greater advantage to the applicant
2 X than RA-2 itself, There is nothing in this letter to
| draw a conclusion that the deputation post held by the : z

applicant was a Senior Post,

9. Admittedly, the post of Chief Security Officer,

8HU, is an ex.cadre ﬁnst under a foreign employer. The

- Govt, of Uttar Pradesh, ie, Respondent 2,has categorically |

stated in para 6 of the counter affidavit, that this post,
L when it was heid by the applicant, was a non=-cadre post
and that it was not declared equivalent to a cadre post.

The certificate RA-2 doss not,in express terms, declare ]

that this post is equivalent to a cadre post. In fact,

there is no mention at all about the Indian Police Service

or any of the statufory rules applicable to that Ssrvice




'Piled by the Respondent-1, ﬂhe appl&naﬁ% ﬁ;a wuﬂhJ

post with effect from 3rd January, 1975. 0On that i”;@qg
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that Virendra Kumar, his junior, was promoted to a senior
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he claims that the State Govt, did not have a 33tiﬁﬁ§$‘-3;

.
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policy of posting and, therefore, irrespective of any 3:-1

other considerations, his posting as Chief Security DfFicBr,

BHU, should be treated as a posting on a post equivalent

e S

to a senior post. He has also filed a copy of the counter

affidavit filed by the Govt. of UP in claim Petition No.

467/86 before the CAT, Allahabad (Annexure RA=1 to the

applicant's rejoinder to the counter affidavit of Resp.1). | e
In that counter affidavit, it was stated that Shri Virendra iJ Q

Kumar's name was included in the Select List for the first

time on 3.,7.78, ie, the same date as the applicant and f
!

that)priur to that date, he uvas appointed as SP to a non- F

cadre post of Superintendent of Police, G.B., CID, from i

3+.1.75 to 16.5,76 and after a course of training there-~
after, he was appointed to a non-cadre post of Superin-
tendent of Police, VYigilance, Lucknow from 29.8.76 to

17.2.77. Thereafter, he held cadre post continuously

from 16.2.77, 1t is, therefore, clear that Shri ' Virendra

‘Kumar did not hold a Senior Post from 3.,1.75, as alleqed

by the applicant.
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Rule 3(3)(a) provides that ths year nrf allntm'a * of m

f‘-.’

direct recruit will be the year-ﬁullnmﬁggfthg Yﬁﬁifﬁé§ .
which the competitive examination he pﬂaéag-uaa.haid;.
In respect of a promoted officer like the applipgnﬁﬁ

Rule 3(3)(b) provides that his year of allotment will be

the same as that of the junior-most direct recruit who

officiated continuously in a Senior Post from a date earligivf

than him. This general rule in respect of promated

officers is qualified by 4 Explanations under Rules I (S (BN

(174 It would appear that the main issue in this case
turns round the first explanation to Rule 3(3)(b) of the
Senibrity Rules, as will be clear from para-2 supra,
That Explapation states that the period of aofficiatian
of a promoted officer shall be counted for the purposes
of seniority only from the date on which his name is
included in the Select List or from which he started

officiating continuously on a senior post, whichever is

later,

(s i Explanation-4 directs that a promoted officer shall

'.:

be treated to have officiated on a Senior Paat durngJ

}. \-'..,
a8 period when he was appointed to a nnn-ngdna R,b *é..HI ﬂ“*? :

. )i

otate Govt, certifies'that, but for such appy
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also 3 prnuisna to this axplanatxan. Tma ﬁgﬁ qﬂﬂ;*l ons
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are as follous:- Sy
J : -t g : .‘Iﬁf. p’
r.; S (i) The certificate should be given within 3 mqnﬁﬁ‘ _

of the officer's appointment tﬂ-ﬂ‘hnnicadra'pusﬁi

S (ii) The certificate may be given on the a“thbrftﬁfq

of the State Govt. alone, if the period of appointment

S - to an non-cadre post does not exist one year,

(iii) If the period of such appointment exceeds one

%) year, the approval of the Central Govt, is necessary but in

no case can the period of total appointment exceed three

— Bk
L

years,

N
i

(iv) The pay scale of the non-cadre post should be

identical to the time scale of the senior post. The secoand

L —— i e g 5 L

proviso to" this Explapation alone needs to be referred
to. That runs as follous:-

, "Provided further that such certificate shall be J

= x

given only, if, for every senior officer in the Select

List appointed to a non-cadre post in respect of which the

certificate is given, there is one junior Select List “._33
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Officer officiating in a senior pnat under ﬂu;e 9 of ﬁrpﬁia“
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- posted as Chief Security ﬂFFicBr, BHU his name Uaaiﬂié
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junior is hulding a cadre post. :Eh?brﬁff}a aﬁp ﬁ“wm;pu.
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included in the Seniority List. 1In fact,his name ua51gj

ey i
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_inc;uded after he ceased to hold thlkpnst. Tharefnrﬁy ﬁﬁﬁfmlﬂ

question of treating any of the certificates RA-1, RA-2
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and RA-3 as one under Explanation=4 to Rule 3(3)(b) does

not arise,

15, My learned brother's judgment refers to certain
decisions of the Allahabédbaench of the Tribunal in which
the provisions of Explanation-I to Rule 3(3)(b) of the
special
Seniority Rules have been relaxed in certain/circumstances.,
He has mentioned,as an instance, the decision of the.
Sench in SK Chandra Vs. Union of India and others (DA 14/88),
The applicant himself has referred to the decision rendered
by a majority in 0OA 583/86 - Ehupandra.Singh and others
Vs, Union of India and others. 1In this case, which was
heard by my learned brother and Hon'ble DS Mishra, Adminis-
trative Member, there was a difference of opinion about the

nature of relief to be granted. Thareupon, in pursuance

of an order by the Chairman of the Central Administrative

L | &?; 5

Tribunal, the matter was referred to/Hon'ble Justice % rlﬁ;f.

'.-!"'\

i

Shri S, ZaheerHasan, Yice Chairman, of the Allahabad aqn mﬁ“?- '
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the question referred to him was as follous :-

"Whether in view of the yialﬁﬁﬁgﬁﬁﬁﬁiw
from the rules of prﬂpaning-thgﬁﬁﬁﬁuﬁﬂ g
by the Government, the period of officiat
of the petitioners in the cadre posts prio
to the inclusion of their names in the

'_I!fiﬁ.t' A

Select Lists has to be counted for aggigninggaif{'

the year of allotment to them by excluding

the Explanation 1 to Rule 3(3)(b) of the iPs ijhﬁ

Seniority Rulesg?"

The answer given by him to the reference is as follous:-— J“T:.H

"the period of officiation of the applicants
in the Cadre Posts prior %o inclusion of
their names in the Select Lists has to be
counted for assigning the year of allotment
to them in view of the relaxdtion of the
requirement of Explanation 1 to Rule 3(3)(b)
of the Indian Police Serviee (Regulation of
Seniority Rules) as stated above,"

16 . These rulings are helpful only in so far as they
concern Explanation-1 to Rule 3(3)(b) of the Seniority.

RUlES-

it Two other important decisions of the Allahabad
Bench of the Tribunal, namely, 0A 417/87-AB Sukhla Vg,
Union of India apd others and 0A 626/87-~ TK Joshi and
others Vs, Union of Indig and others, are referred to i
Annexure-RA=2 tp the rejoinder filed by ths applicant t
the reply of Respondent~1, These 2 cases are, however,

distinguishable, Thus, in the former case while the

applicant's name was included in the Select List from

n

0

3¢7.78, it was admitted that prior to that date = and in

fact upto 29,3,80 - he continued to work on cadre posts

He was posted as Superintendent of Police, Ghaziabad, on

t1/.:-1 non-cadre post from 30.3.80 to 19.5.82, thounh in the
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on 6,12,80.  Para 30 of the judgment in the sscondioae: Ko a)
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shous that the applicants therein had admittedly offi-

v :E"

ciated continuously on cadre posts ﬂiﬁhﬁﬁﬁﬂﬁﬁfgﬁiﬁﬁigg
N

their appointmentsto the Indian Pqﬁiﬁhigéruiuaiiﬁﬁéﬁ@ﬁgp

in these two cases, the officiation prior to inﬁluﬁéﬁﬁﬁgk+
in the Select List was undisputedly on cadre posts,

Further, in the former case, the posting to a non-cadre
post was after the inclusion of the applicant's name in

the Sepiority List,

X 18, Thus there is no judicial pronouncement regarding

Explanation 4 to Rule 3(3)(b) of the Seniority Rules,

The certificate under the aforesaid Explanation 4, can

4 h
: | be given only subject to the restrictions and conditions ?1
% mentioned therein and to the provisos thereunder, onz of 5
{ Wwhich provides that it shall he given only in respect E
T of an officer, who has hbsen posted to an ex-cadre post, j
; after his name was included in the Select List, It is,
; thus, clear that Annexure RA1, RA2 and RA3 cannot he
1 e - considered to be certificates underp Explanation 4 to .
Rule 3(3)(b) of the Seniority Rule and therefore, the
applicant was not holding a senior post while posted as
Chief Security Officer, EHU..
| 19 « For the aforesaid reasons, I find that the offi-
i ciation by the applicant on the post of Chief Security
i Officer, Benares Hindu University from November, 1974 to
mﬂfSEptembar, 1977 cannot be considerasd to bs.nfficiatﬁai%
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as Commandant, Police Training Schoal, mnmﬁ-%ﬁfgh from

...#H_;-

September, 77 to July, 78, 1In respect of this pq_,j the

applicant bas filed a copy of the Stata Guuarnmaﬁt’$ J ﬁ

letter dated 25.2.77 (Annexure RA=-4) alonguith his rajﬁfﬁq ;

to the counter affidavit of Respondent-2, 1t is stated

therein that after considering the Report of the Gore

Committee, the State Government had taken certain decisions

in regard to the Police Training School (Head Constables
Course), Moradabad. One of the decisions taken was that
the Head of the Institution would be of the rank of a
Superintendent of Police in the pay scale of Rs,1200-1700,
Which is the same as the Senior scale applicable to ths
Indian Police Service at that time. Accordingly, a post
of Superintandent of Police (Commandant) in the pay scale
of 1200-1700 was created., It was directed that this post
of Superintendent of Police be added temporarily to the
IPS Cadre of the State, 1In addition, it was also declared
that this past of S.P. was equivalent to the post of

Superintendent of Police mentioned in Schedule ITI of the

IPS (Pay) Rules. 1In the circumstances, my learned brother ”ﬁﬁ?

has concluded that it is established that fhg prlﬁmmniﬁﬁQflf 4
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officiation on this post is officiation on a Qaniu&”
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Rules should insist that a post temporarily added tp the

u?ﬁiniatinn on a Stni&r ﬁb%ﬂ? f!lwﬁ
. 3
that this is not correct. No danafh his is a §
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it having been temporarily addad tog Eha‘%wfﬁ'hq+~ of

Uttar Pradaah, a circumstance mentioned in tﬂfﬁwrﬁum -t
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of "Senior Post" extracted in para 4 ante, But tﬁ

IPS Cadre will be a Senior Post, only if it is held by &ﬂ'fiiﬂ
officer recruited under Rule 7 of the IPS Recruitment Rules, P 4

1954, ie, a direct recruit. As the applicant was not a

member of the IPS while holding this post, his officiation

o
on this post cannot be held to bes/a cadre post,

22N In this context, I find it somewhat intriguing why

the definition of 'Senior Post' in Rule 2(g) of the Seniority

i iy,

cadre under the second proviso to sub rule 2 of rule 4 of

the Indian Folice Service (Cadre) Rules, 1954, should, in f

order to be considered to be a Senior Fost, be‘held on the

Senior scale of pay by only a direct recruit. No difference
been

Would have been made if it had/held by a cadre officer
appointed by promotion, UWhat seems to be clear is that it
cannot be held by a non-cadre officer, as in that circum-

|
stance, it would cease to beiiadra post, The purpdrt of f
the second proviso to Rule 4(2) of the IPS (Cadre) Rules,
1954 has been stated to be explained by the Ministry of
Home Affairs in letter No.14/51/66-A1S(111) dated 21.2,1966,

¥oiwbobexk in the book 'All India Services Manual' by
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5 cadre, If the post @@h:ﬁ{_}
whether
temporary ‘

- |,|"

'1!,-..4.

reserve, if any t cadre or it may .ff

be an isolated
Service to khag which the

Officer could be appointed with
State Publice Service

the State Rules,"

cannot bhe accommodated, Therefure, whether the insistence k

‘DF Rule 2(g) of the Seninrity Rules that, for the PUrposes

of that dafinition, the holding of such a temporarily

added cadre post by a direct recruit is Necessary, ig

corract ox not.

+» Viewed in this light, the unt ¥
bl
ﬂfﬁn??iciatinn on the post of Commandant, Pali;g=1ﬁg£ﬁi§§$fﬁ: ?;5‘
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two posts kﬁﬁ
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_-1,3 officiation on a Senior Post f’m.r._._‘-_ -_r-; r;@;]”ﬂ_w of @jﬁgj@

3(3)6b> of the Seniority Rules.

:_ " -&i :
in my vieu, the second question referred ;n?éﬁ‘ﬁ“ ya: “s

N.V. Krishnan) g
Administrative Member S
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