| Be@i Madhav 'Ti.wéri, o Late Sri Mukut Beiaaxi s 5'
Tiwari R/o 239, Collonelganj, Allahabad.

APFLICANT

By Advocate Shri C.M. Pandey

Ver sus

l. Union of India through General Manager, Nor th
Eastern Hailway, Gorakhpur.

2. The Livisional Railway Manager, North Eastern
Railwgy, Varanasi.

3. Kamta Prasad Tiwari,adopted son of Late Mukut
i Behari Tiwari, Gateman Nandganj C /o L.R.M., N.E.Rly.
i« Varanasi, presently posted as Pointsman at Allahabad
Gity Station Rambagh, Allahabad, N.E.Rly,

P RESPONL ENTS.

By Advocate Shri V.K. Goel.
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f_j iy This O.Ae. has been filed with the prayer that

respondents be directed to provide a job on compassionate

ground in place of his deceased fgther Late Mukut Behari E »

Tiwari and to decide the representation made in this

connection.




-ﬁm‘ mkut feis Eeerl was asie ng he

g

~respondent no.l and 2 as Fitter and mas m&’ﬁ&é.
The said_ Mukut Bebari Tiwari fell
ill in January 1983 and was hospitali sed. UI- '.

at J’aunpur .

mately, he was declared unfit on 12.4.1984 and was
retired from service w.e.f. the said date i.e. ’f*
: 12.4.1984. Ultimately, he died on 09.11.1986. |
The applicant claims to be the only son of his

| father and he had applied for appointment on
cmmpassionate ground. He was informed vide
| letter dated 20.6.1983(Annexure=2) that his
name was registered at serial no. 272 and he
would be informed about the matter. It is said

| that the applicant moved several applications but,

s no reply was given. He, t herefore, moved this QO.A.
In the year 1994, he learned that Shri Kamta Prasad

' respondent no.3 was given appointment on compassionate

ground treating him to be the adopted son of
Late Mukut Behari' Tewari. Therefore, the
appointment of Kamta P:iasad, respondent no.3

was al so challenged.

3. The respondent no.l and 2 contested the

case on the groundsthat the gplication is time-bareed




aweﬁ @ﬁilasp&; __:&E‘I: no *3} ho |
 ment on wompassionate ground; and acwrﬁi -

appointment was given tor espondent no.3 vide

annexur ex2 atta ched with the Counter—-reply.

It appears that the respondent no.3 had joined

service on 2?3.4.1.98-6. The case of the respondents
g is also to the effect that when Kamta Prasad was

appointed on compassionate groung there was no
en appointment.

-

question of the applicant being giv

4, Shri Kamta Prasad, repondent no.3 has

also filed the reply, stating that Late Mukut Behari

Tiwari was deserted by the menbers of his family

namely wife and son end, t her efore, he (Kamta Prasad)

had been serving Late M.B. Tiwari who ul timately

It is also averred that

adopted him as‘his sOfe.

Snt. Kalyani evi-widow of Late M.B. Tiwari was

in service and was living separately. It is alse

contended that the r egi stration at serial no.272,
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as alleged by the applicant, was actually in the

_ .~ name of respondent no.3. Late M.B. Tiwari head

T .
moved % the department for his appointnent and, .

he was given appointment as adopted son

therefore,
of Late M.B. Tiwari and he was di scharging duties

properly.

En reply, the 2applicant f:l.led I
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brought for treatment to Allahabad where he
wltimately ‘died on 09.11.1986. It is alse 2

contended that last rites were perfarmed;ﬁy

him(the applicant)e

6 I have heard the learned counsel for

B et el e o T i m— e o

- the applicant and the respondent no.l and 2.
None appeared for the respondent no.3 for argu- -

S ents. The record is also perused.

T There is no dispute that the applicant

was the natural son of Late M.B. Tiwari who had

) been working as Fitter under the respondent no.
1 | 1 and 2. It is also not iR dispute that

Late M.B. Tiwari was declared medi cally unfit
and was retired. According to the applicantj
the date of his father being declared medically
unfit and retired, was 12.4.1984 but, according

L T e B

to the respondent no.l and 2 it was 01.12,19835%
The death of Late M.B. Tiwari in the year 1986
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is also not in dispute except, that the date

g2 according to the applicant was 09.11.1986 and
| according to the respondent no.l and 2 was
R e 09.12.1986., sSince, the respondent no.l and 2

were the employer of Late M.B. Tiwari, I am
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Tiwari was 09.1L.1986.

i

A It is an admitted fact to the resp&ndeﬁ‘hﬁ
+hat Shri Kamta Prasad, respondent no .3 was given
appointment on compassionate ground because

Late Mukub Behari Tiwari had moved vide appli-
cation (Annexure-l1, to the counter-reply of

the respondents, for appointment belng given

to Kamta Prasad who was alleged by Late Mukut

Behari Tiwari as his adopted sones. Conseauently,

the appointment letter dated 24‘.»4.14986 annexure-2
to the counter-reply was issued and Kamta Prasad
has joined on 26.4.1986. The contention of the
learned counsel fof‘r the applicant is that

Late Mukut Behari Tiwari had admitted in
Annexur e—1 of counter-reply that he (Late M.B. Tiwari)
had one natural son who was handicapped and was
unable to work for the respondents. What is
contended on behalf of the applicant is that

in view of this a-dnission that Late leB. Tiwari
had one natural son, the respondent no.1l and 2
ought not :& have accepted the plea of the

deceased employee who was retired at the time

making application(annexure-1) of counter-=reply
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9. . The question arises whether the a in:%&e-»

ment which had taken place in the year 1986, can

. be challenged now and whether the application for

appointment on compassionate ground is mainteinable.
In this connection,it has been pl eaded on behalf of
the applicant that he got his .name Ieyistered vide
annexur e-2 of application and since no reply about
his pending appli cation/repr eseniatians was received,
he got the extended time of limitation. Tbe registra-
tion for appointment on compassionate gfound can be
sought only on the death of the employee or on his
being declared medically unfit. 1 have already
considered this .fact and held that Late M.B. Tiwari
was declared medically unfit and rektired from service
on that groungl on O1.12,1983. The applicant, as was
gﬂm:tion;};ad di sclosetgthis date as 12.4,1984,
In any case}the date of annexure-2 of O.A. preceded
the date of retirement of late Mukut Behari Tiwari.
B s dated 20.6.1985. 34 is Mok
under standable as to how the appointnent on com=-
passionate ground can be sought prior to the emplgyee
having been declared medically unfit and retired.

Any-way, the father of the applicant had retired

fion service omQOl.12.1983 and had died on O%.L11.86.

&
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memtnﬁ from such
it is clear that the petiod of limitatim hasd

started from Old2. 1983. The I.epnesantsﬁgm
annexur e-3 of O.A. was made On 22.7 < 17685, It
was made after the lapse of about 2 years from
the date when the father of the appliﬁant was
decl ar ed medically unfit and retired. The
repeated representationiwill not estend the
period of limitatione. Thus, from evely angle
the O.A. has been filed beyond the period of
limitation. Also no application for condon= .
ation of dday has been moved. Thus, the O.A.

3 S ROt maintainable on this ascounte.

10. Even on me:ri‘tslit is to be seen if,
the appbicant was really indigent person. 1t

has come in the reply of respondent no.3 and also

from the afifigavit of the applicant which was
brought on record in reply to the counter of
respondent _no.3 that the applicant was living
with his mother who was serving as nurse in
Sarojni Naidu Hostel, Allahabad University.
He was, therefore, neither dependant on tre

deceased employee Late M.B. Tiwari nor was an

indigent person. The appointment on mmpassi-e-a%

ate ground is mad

to tide over the fimancial
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29 years of age as is disclosed in &MHMZ",'.T';;'_

of the O.A. in the year 1985 and he lived

wi thout any financial crisis for such a long
period of 10 years. These facts do not make
hin entitled for appointment on compassiconate

ground.

1l. The next question arises if, the
appointment of mespondent no.3 who had been -
serving under the respondent no.l and 2 for
the iast 8 or 9 years, should be declared
invalidl. and be removed from the job. In my
opinion at this juncture, it would not be
proper to take such an action. 1n siinil ar
circ:wnstances,the same view was taken by
their Lordships in'Udai Bhan Rai Vs. State
of U.P. (1994) 28 A.T.C. 420". Therefere,
the appointment of respondent no.3 is not

declared invalid.

12. In view of the facts and circumstances






