- I —— . W T
(]

RESERVED

CENTRAL ADMINISTRATIVE TRIBUNAL
ALIAHABAD BENCH
ALIAHABAD,
ORI IR K S I IR R R %

Allahabad this the __é’m day of _J). X 1996,

Original Application No. 496 of 1988,

Hon'ble Mr, §. Das Gupta, AM
Hon'ble Mr. T,L, Verma, JM

Nisar Ahmad, S/o Anwar Ali, employed
as fitter T.No. 1415, under C.F. Down
Departure Yard, Moghalsarai,

.+... Applicant,

c/A Sri S.X. qu

Versus

. Union of India through the General
Manager, E. Railway, 17 Neetaji
Subhash Road, Calcutta = 1/

2. The Divisional Railway Manager,
E. Rly, Moghalsarai.

3. The Divisional Mechanical Engineer
(C & W), E, Rly. Moghalsarai,!

4, The AM.E. (C & W) E, Rly,
Moghalsarai,

es+e.. Respondents.,t

C/R Sri A.V. Srivastava
Srics ANC, Gaur.,

Egn'ble Mr, T,L. Verma, JM

In this application under Section 19 of the
Administrative Tribunals Act, order dated 1.4.83/4,4.83
passed by disciplinary authority witﬁ%lding the increment
for t he period of three years with cumulative effect,

order dated 18.3,87 passed by the appellate authority
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and order dsted 4.12.87 passed by reviewing authority
upholding the penalty imposed hy the disciplinary
authority,ate under challengeﬁﬂ' ~

2R The applicantywhile working as a Fitter
grade II under Divivionsal Mechanical Enginee; (C & W)
E. Railway, Mﬂghalsarai)wcs served with minor penalty
chargesheet dated 16.3.83. The allegation against the
applicant was that on 8.3.83 while he was on duty he

in he= act &3~
was cgught by G.R.P. wiske, be wam playing cards and was

&

taken in custody clong with Hardwar, Chandra Bhushan

Singh, Lalji and Udainath,all Khalasi., The @pplicant

/

submitted his reply to the aforesaid drﬁﬂlﬂépeq The
disciplinary authority did not find the explanation
satisfactory and imposed pena}ty of stoppage of incre-
ment for three yesrs withﬁﬁgTulative effect. Appeal
filed against the punishment was dismissed by the appée-
llate authority on the ground that the same was barred
by limitaetion. The reviewing authority also dismissed
the revision petition. Hence this application for

quashing the punishment imposed by the disciplinary
authority and upheld by the appellate and reviewing

’ _-HH..

authority, andf or issuing a direction to the respondents

to refund the amount of increments withheld along with

the benefit of upgradation under the restructuring

scheme,

e Further case of the applicant is that a

criminal case was also instituted against the applicant

along with others under Section 12 of the Gambling Act,

They were tried by the Railway “agistrate, Varanasi
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acquitted

in criminal caese No. 334/93. The trial Court found the
applicatit and others co=accused not guilty andmﬁﬁs
fﬁg¥ﬁthe charges levelled against them. Since

the allegations in the criminal case and the allegations
for which the disciplimery proceedings was initiated
against the applicant arﬁsﬁﬁﬁ out of the same facy,
acquittal in the criminal case should have been taken
into account for s@gtting aside the punishment imposed,

in terms of instructiops jssued by 8.D,R.M. Mugha lsarai Wde
Annexure=-I. It ha%ﬂbé;n #imo contended that Hardwar

and Chandra Bhuéhan}who were also punished in the
disciplinary proceeding by withholding increment on the
same chargé)aeh-on appeal were exonerated of the charges,
and the punishment imposed was quashed by respondent

No, 2 vide orcer dated 11,10.85 (Annexure=2). The
grievance of the applicant is that he has not been

given the same benefit by the respondents and as such
their action in rejecting his appeal is arbitrary and

violative of principles of natural justice and provisions

of Articles 14 and 16 of the Constitution.

4, The respondents heve resisted the claim

of the applicant. In the written statement filed on
behalf of the respondent No. 2, it has been stated that
the appeal washmugh beyond the time limit prescribed
under the rules and as such has been;rightly}rejected
as time barred. The order passed by the reviewing
authority has been defended on the same ground. The
further case of the respondents is that the appeal of

the applicant after the acquittal in the criminal case

(ul aa
was placed before the competent authority e& e report
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of the office with regard to his performance was not

satisfactory, the punishment imposed was not modif ied
and the appeal & revision filed by the applicant vere

barrad by time,

D0 Ve have heard thz learne? counsel for the

parties and perused the racord.

S The charae as mentioned in Annexure-l anainst
the applicant was that on 9.3,1983 he was arrested by

the G.R.P. while playing cards 1in the Fitters Tool

Room while on duty, He was taken in custody and there- f
after released on bail. From the copy of tte judgment |
of the Railway Ministry Annexure=>, jt would appear that
the applicant alonowithlalji Sinah, Chandra Bhushan

Sinah, Mahadeo Singh, Uda iNarain, Nisar Ahmad and
Haridwar were challaned under Section 13 of the

Gambling Act on the allegation that they'm@ra‘ggk’ﬂxagﬁir
vhile gambling in public place. The applicant and otther
except
co-accused/lalji who confessed his quilt were acquitted
by judgement and order dated 29.5.1986, The learned
Manistrate while passing the order of acquittal has
observed that the prosecution has failed to prove that
the place from vhere the accused were arrested allegedly
while gamblinao does not come within the meanina of
public place. The acquittal of the applicant, it would
2P
thus appear is not on the ground that he wasﬁﬁrrested
while aamblina but on the around that the place from

where he was arrested, is not a public place.

7/ Charne framed against the applicant in the
impuaned disciplinary proceeding was that he was arrest-:
ed by the G.R.P, in the act of playina cards in Fitters

Tonl Room/D.R.T, vhile on duty, The allegation of {*

pdaying cards vhile on duty, if accepted, will
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obvious ly amount to misconduct and the Govt. servant
Wnere 3 .
3 ~o4 withsuch misconduct can be punished in a
disciplinary proceedina irrespective of his acquittal

in the criminal case on the ground that the place where
cards vera beina played 1s not a public place. The

learned counsel for the gpplicant has drawn our attention
+o the instructions issued by D.R.M, vide letter dated
7.10.1986 on the subject of reyview of D.R.Cases, In

para 5 of the instructions i+ has bezn mentioned that '
végzgér Phe-case 1s pending in the court of law, the
D.E.é;oceeding anainst the particular employee can‘beb
finalised and the purhishment imposed without q&%%gagn?

for the final order from the Court. Subsequently depending
upon the judcement of the Court, the action taken under
the D.A.Rules canﬁsuitahly modified provided the charges
anainst the delinquent staff are the same, Ve have

already mentioned abovz, thet the charnes levelled

against the applicant in the criminal case and the
disciplinary proceédinq are not the same in_as.much

as the disciplinary procee@ding was initiated for v
playina cards while ondutv, yereas the charce iu,ad£”

the criminal case was that the applicant atonawvith

others w?%? ~ramblinag in a public place. The instructions
issued Hﬁ;the A.D.R.M, referred to above, therefore

did not pag any obligation on the respondents to review

the punishment imposed in disciplinary proceeding after

the applicant was acguitted in the criminal case,

8. The appeal filed by the applicant has been
q4ismissed as being barred by time by appellate order, H.L
The applicant vas punished in the disciplinary proceednqg
by order dated 1,4.1983, Appeal against the aforesaid
order therefore, should have been filed within 45

days from the date of communication of the order, 5
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annexure.7 would disclose ithat app €2l was filed

on 18.,3.lo87 i.,e. X smax about 4 year: after the

ounishment was imposed, The appesl obviously was
barred by limitaion. In addition to the above

itepears fﬁ"ﬁhtthe averments made in para 6.6 of

the 0.A. that the appe -l against the punishment

imposed by the disciplinary authority was filed

by the applicant on 21,4,1983 . It has been stated
that the responients have not dizposed of the appeal.
HE-azs, however, assuméd thatthe same will be
considered after his acquittdl in the criminal

ca:e, The applicant filed another appeal after his

acquittel in a criminal case on 17.7.1986. The

re spondents have, in pars 5 of their counter affids vlt

specifically menfonsd that the appezl filed by the
applicentin 1983 was considered and the result of

the same was communicsted to the applicant., This

sverment of the respondents has not been specifically

denied by the applicant in his rejoinder affidavit.
There is no provision for flling Second ApPne al in
the D.~. R. Rules therefore, the second Apgeal which
has keen rejected by the respondents as béing barred

by limitation was not at all maintaingzble,

o, learned counsel for hhe applicantm next
arguwed that two of the accused namely Haridvar
Singh and Sri Chandra Bhushan Singh who ar were

also arrested by the police alongwith the applicant
have keen exoneragted of the charges lewelled against
ihem but, the respondents have denied to the
applicant Eﬂ%:51mllar benefit on the ground that

his office report was not satisfactory. The applicant

there fore, contéenls thot he has been arbitrarily

discriminzted by the respondents, From the order date

1.,10,1985 , AnnexuregA-l0 it appears that the apge )
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filed by Sri Chandra Bhushan singh agsinst notice dated
16.8.1983 whereby his incremeént was stopped for 14 yearsi
was allowed and the punishment imposeéd was auashed. |
The appeol against the ounishment was preferred about
two vears after the punishment was impbsed., That appeal
slso was barred by time., The réspordents have, in para
10 of the counter—affidavit , admitted that cas@¢s of

sri Chandra Bhushan Singh, Khakasi, Haridwar Singh
(Fitter) were considered by the competent authority

snd their working having beén found satisfctory during ?
the period their casé was considered by the competent %
authority and the punishment imposed was set.aside. |
The resoondents have, as is apparent from the avﬁrmentsj
made in the countar.is:ffidavit)’cﬂ. tI®y considered

the appeal of Sri Chandra phushan Singh and Haridwear
Singh Fitter ewven atter the expiry of period of
limitation,but, the applicants apgeal and revision

were dismissed as barred by limitation.They also

t aok_ into account)in accepting bhe appealgof Sri
Chandra Bhushan singh and Haridwar gingh ani re jecting
the appeal of the applicent, estranéous meterial that |
is to say the office re .;_t:t:nrt.’m"* deeision % Lo |

'F“%“iﬁiifuhﬁiﬁkfﬁeu”' txbfﬁubacnw!h7‘kﬁqmuﬂmj |

ikimﬁn~~2 Rh 1 WA ad traolic £as, |
10. It is thus apparent that the respondents
have adopted double standard in dealing with the

appeals filed by the applicant and Sri Ghandrea
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Bhushan singh & Hzridwar singh.Not only that,their

decision in the case of the applicant was influenced

| —

by extraneous material that is to say the of fice 5

report, This also was agalnst the rules and grinciplesﬁ
of natural jusfce., The impugned orders passed by the
appellate authority as well as the reéviewing

authority therefore, cannot be sustained,
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30 - In the facts and circumstances discussad above,

this application js partly allowed. The order datad

18.3,1927 passed by the apre llate authority and order

dated 4.12.,1097 nassad by the raviewing authority are

quashed. The case is

for fresh considerat

remitted to the sppe llate authorily

son according to 1aw on merits. The

appellate aithority will not take into account the

office report vhile
This ~irection shall
of three months from

order. There vill be

i

‘lember=J

qeciding the appeal of the apnlicant.
ha complied with within a period
the Aate of communication of this

no orders &8s +o cost..
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