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ENTRAL ADMINiSTRATIVE TRIBUNAL

™ | ALLAHAB AD_BENCH
' ALLAHABAD,
2
Allahabad this the __ [9Gla day of _Marety 1996,

)

Original Application No. 395 of 1998 .

Hon'ble Dr. R.K. Saxena, JM
Hon'bleg Mr, D.S. Bayeja, AM

Naunihal Prasad Saxsna,

Sri R.C., Saxena, Retired S.P.M.
of Mathura Postal Division,

R/o B/21, Shastrinagar, Mathura,
U.Pe.

e & 8 & 208 npplicﬂnt.

C/AR Sri R.K., Tiwari

Versus

1., D.S.P. Kanpar.

2. P.N.G- LLIEkI"lDLJ
cesses Respondents.

C/R Sri

Hon'ble Mr., D.S. Baueja, AM

Through this 0.A., prayer has been made for
stepping up of pay uith reference to his junior, conse-
quential payment of arrears, reversion of his pension,

and payment of consequential arrears of the pension.

2. The applicant joined in class IV service on
15.10.54 in the Department of Posts and was promoted to
class 111 service on 6.2.54. In the saniority list
issued on 26.2.73, the applicant was at S.No., 65, while
Sh. Mathura Prasad was at S.No. 68 (Annexure A=1). Houe
ever Sh. Mathura Prasad was promoted to Louwer Selecticn
Grade (LSG) cadre vide order dated B8.5.79, while the

applicant though senin:?ras promoted on 30.11.1983. The
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applicant retired on 21.1.1984, The applicant alleges
that since 1979, he has been representing to various
authorities including President of India. Formally he
has received a reply dated 11.3.87 (Annexure A-1) from
Posf Master General Uatar Pradesh (Respondent No. 2)
through a non-speaking orderT. Being aggrieved by this
reply 0.A. has been filed on 24,3.88, ppaying for séepp-
ing up of his pay with reference to his junior Sh. Mathura
Prasad and payment of consequential benefits of arrears of

pay due to refixation and rewvirsion of pension and arrears

of pension. He submits that stepping up of pay 1s admis si-|

ble to him as per the Government of India, Instructions

bglow Fundamental rule FR 30.

%) The respondents in the counter—affidavit
have emphatically refuted the averments of the applicant.
The applicant was appointed as a Leave Reserve Clerk in
8gra Division with ef fect from 1.10.61 on prcbation for
two vears subject to passing of the confirmation examina-
tion., The applicant had houwever already passed the con-
f.rmat:on examination in the year 1959, In the year

1979 he was approved for promotion on temporary basis

in the Lower Selection Grade (LSG) against 20% quota vide
order dated 16.6.79 (CA=3). The applicant was posted as
a L.S«Gs Postal Assistant Mathura Head Quarter but he did
not join the said post. Vide letter dated 27.5.80, all
the eligible employees were intimated to indic&e their
willingness to work in the Lower Selection Grade cadre
anywhare on the division. _In response to the same, the
applicant has given his refusal not to work in the lower
selection grade cadre he was not promoted. It is also
further averred that no junior person to the applic eant

had been promoted Before B e el s

With reference to Sh, Mathura Prasad, it has

been pleaded that he was priFutad as a lTemporary Clerk
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with effect from 4.5,54, He passed the confirmation

examination in 1958 as notified vide letter dated 8.4.58
(CA=-6). He wes appointed as Leave Reserve Clerk from
1.4.60. As such Mathura Prasad was not junior to the
applicant. It has been also averred that the seniority
list said to have been @&nclosed by the appliceit at

annexure A-I dated 26,2,73 has been mever issued,

It is also further submitted thet the repre- |
centation dated 17.5.79 submitted by the applicent f0110wed;.
by reminder has been disposed of by considering his pro=-
motion vide order dated 17,3.80 posting him as Lower
Slection grade (LSG) cedre at Mathure as stated earlier,
After the representation submitted having already been
disposed of , he has been making repeated representetions
including the President of India which is not a channel of
making such representation. And the reply dated 11.3.87
given to the applicent wes with reference to the legd
notice given by the applicant. Therefore, the applicant
cannot get the benefit of this letlLer replying the‘legal
notice for determining limitation é&s this reply does not

refer to his representation of May 1999, which had keen

slresdy disposed of. In view of this the application filedf
js wholly time barred and deserves to be dismissed on this

account alone,

In view of the factg that, no one junior to
the applicent had been promoted, even on the merits, the
apnlicant is no- entitled for stepping up of his pay

as prayed for,

4, We have heard the learned counsel for the
parties, and given careful consideration to the msterisl
placed on record. Counter and rejoinder replied have

been filed.

5. The rESpondentarava opposed the application
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at the outset on the ground of being tim arred by
limitation. Before going into this aspect we will examine
the application on merits so as to avoid repetation of

the facts.

The applicant has claimed the 5ted§ng
up of the pay with reference to his junior Sh.’ﬁathura
prasad as permissible under departmental rules and also
the instructions of Government of India below Fundamental
Rule FR-30. The applicant has not quoted the relevant
departmental Rules and also the specific instructions

below FR-30 which are applicable in his case. On going

through FR-30 and the various instructions issued by the
Government of India we find that the case af the applicant |
is not covered by this rule, This rule concerngwith the |
promotion under commonly known as next below rulg’or step-
ing up of pay in the event of junior getting more pay
than the senior due to anomlies arising out of pay fixa-
tion. The qugrline*intention of this rule is that the
employee out of his regular lien for any reason is preventaﬂ;
from officiating in a higher post in his own cadre which
he would have otherwise received had he remained in his
original lien, The steqing up of pay is &6 permitted if thej
senior person appointed earlier may get less pay then his
junior promoted latter on after earning one more increment
in the lower grade, The applicant's case as bornefrom the

facts in that of non-promotion from 8.5.79 when his junior

is alleged to have been promoted while he has been subse-
quently promoted on 30.11.83. In such a case proforma
promotion is to be admissible from the day of promotion
of his junior if the applicant was senior and due for
promotion and was overlooked due to administretive error,

In view of these facts, the rules under which the relief

¢
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has heen claimed for stepping up of the pay are not app li-

cable to the applicant's case.

The respondents have averred that the applicant
was promoted vide order dated 17.3.80, after his represen-
tation dated 17.5.79. This promotion erder Was been annexed
by the applicant as RA-I, and therefore he was aware of the

. als
same, This order just mentions promoted with’mlgtidﬁigﬁj

adhoc/temporary promotion, %his implies that the applicant
tbwimLLyf ;
was promotedﬁto the” post of Lower Selection Grade Cadre.
This material fect has not been disclosed by the applicant
in the original application. 0On being brought out by the
respondethty in the ccunter, the apglicant has admitted the
issue of this promotion order by annexing the copy of the
same stating that he was not relieved to join and the order
remained uncomplied. The applicaht has not wnade any sub-
mission whether any representation was made by him for
non-operation of the promotion order. Probably the posting
on oromotion vide order dated 17.3.80 did not suit the
spplicant and he did nat press for being released. The
respondents are also silent at this aspect in the oaunter.
In any case it is a admitted fact that the spplicant was
promoted by the order dated 17.3.80, and this was subse-
quent to the representastion dsted 17.5.79. Unce this
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promotion order was issued which appeared to e a regular
promotion as brought out above, the grievance if any of the
applicant should have been only with regard to promotion
from 8.5.79 instead of 17.3.80. In 532;*6f the representa-
tions subseguently he ha;?brought out this fact and has

been representing that he has been promoted only on

13.11.83 instead of 8.5.79 when his junior has been promoted|

This vital fact has thus not been disclosed by the applicant)§

The applicant had initially indicated the

promotion of his junior Sh. Mathura Prasad in 1979 without
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giving the order No. and datgjof issue. These details were
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furnished subsequently by way of amen nt to applic &sion
which was allowed. As per the details furnished, it

is alleced that Sh, Mathura Frasad wuas promoted vide
order dated 8.5.79. The copy of this order has not

been annexed. The respondent, in the counter have not
indicated the actual date of promotion and have only
averred that noc junior to applicant has been promoted
before 8.5.79, and Sh. Mathura Ptasad was senior to

the applicant., In the objection to the amendment appli-
cation also, the respondents have not ques troned the

order dated 8.5.79 w de which Sh, Mathura Prasad is

promoted as averred by the applicant. Theref ore in
view of these facts, we have no option but to conclude
that Sh. Mathura Prasad was promoted on B.5.79, The
main issue\nnu is yhether Sh. iMathura Prasad when pro-
moted on 25.79 was senior to the applicant or not,
The respondents have stated that Sh. Mathura Prasad
passed the required axamination for confirmation in
1958 as per the details furnished at CA-6, and he‘uas
appointed as Leave Reserve Clerk on 14,60, The appli-
cant passed the same examination 1in 1959, and was pro=-
moted as Leave Reserve Clerk with effect from 1. 1061
(CA-Z). In view of thi% Sh. Mathura Prasad uwas ssnior
to the applicant and therefore promoted 0 the Louer
Sels ction Grade earlier than the applicant. The appli-
c:nt in the rejoinder while replying to the rslevant
para of the counter has emphatically denied tnis fact
but has not spec fically indicated ui th regard to date
and year of passing of examination for confirmation,
which is crucial for promotion to the post of Leave
Reserve Clerk, and subsequently as Lower Selection Grade
Cadre as submitted by the respondents. The applicant has
based his claim of seniority referring to the seniority
list issued on 13.2.73, the extract of which hasbeen
placed at A-I, indicating thF applicant being senior
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to Sh. Mathura Prasad. Complete seniority list uwith

the covering letter has not been furnished. The
respondents have totally denied the existence and issue
of such a seniority list, In the absence of complete
seniority list along with the covering lettel not

being made available, we are unable to aceept the
genuinness of the seniority list issued ?@-19?3 and

the same remaining valid till 19?9_ba£ngiggt9ﬁ%&bla.
Therefore, we are inclined to agree that Sh. Nathurﬁ

Prasad was senior to the applicant, based on the facts

furnished in the counter,

The respondent have also countered the
application on another front that the applicant gave
refusal for promotion, All the eligible staff were asked
the option for posting on @gromotion anywhere on the
Division., The applicant gave his refusal vide letter
dated 2.6.80 at (CA-5)., Since the refusal was given
the applicant was not promoted. The respondents have
not quoted the rules applicable for refusal of promotion,
Refusal does not mean as a permanent refusal and the
applicant should haw been due for promotion after the
debarring periocd was over. [Therefore, the contention of
the respondents does not explein as to why the applicat
uas considered for promotion in 1983. However in our
opinion this fact i;;iﬁry material to the present case
althougb this is the main argument of the respondents.
Without going into the merit of this contention, the very
fact that Sh, Mathura Prasad being senior to the appli-
cant and the applicat hawung been promoted wu de order
dated 17.3.80, there is no merit in the prayer made by

the applicent with regard to stepping up of the my with

reference toc his junior,

6. With regard to the pleadings of limitation
by the raespendents, the respondents have stated that the

/
promotion order was issu%ﬂ on 17.3.80, keeping in viey
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the representation dated 17.5,79 of the piicant. The
promotion order howewer does not refer to the, represen-
tation. The applicant has therefore contended that bhis
p romotion was not in with reference to his appeal dated
L7855 79, Even it acceptmng this contention of the appli-
cant ,the admitted factbthdt he was promoted on 17,.3.80.
The grievance of the appllcant as brought out in appli=-

cation dated 17.5.79 had been redressed., As brought out

above in the event of this promotion the case of the appli-
cant would have been for proforma promotion from 8.5.79,
if his claim for seniority with reference to Sh, Mathura
Prasad was accepted. The applicent has averred thet he
has been makEng representations at warious level inclu-
ding the President of India and his representation dated
17.5.79 has been replied only on 11,3,87., Therefore, the
limitation period should count from thisl date. We are
unable to accept the contention of the applicant. The
repeated representations even after the representation
having been decided does not give the leverage, in case
the any pepresentation at a lat er date is favoured with
a reply from the Depertment, t is also fact that the
reply given by the Department, does not refer to his

representetion dated 17,.5.79,

As concluded earlicr the case of the appli-
cant is that of non promotion and not of stepping up
of pay as prayed for. Having been promoted vide order
dated 17.3.80, the cause of action commences &f the
applicant is agcrieved thet his ‘junior has been promoted
earlier. Further the applicant has stated that he has
been promoted on 30.11,83, though due on 8.5,79 when
his junior was pormoted, Even taking this promotion order
as a reference by which the applicant was aggrievedaf the
application has been filed after several years, Apart

4
from this the cause of aﬁ?}on as per the applicant arose
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attracts the prouiai@nﬂgf l@mitatiunf“
Administrative Tribunal Act 1985, and is jgma Eg;wgg@ | i"
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T In light of thaadaniaiﬂﬁs, the application is : ;

y time barred but is also devied of the merits
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and the same deserves to be dismissed, and 1is dismissede
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Parties to bear the costs

Namber - Member - J

Arvinde
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