~ HON'BL E MR. JUSTICE R.K. VARMA,

HON'BL E MR. V.K. SETH, M EMB ER(A)
( By hon. Mr. Justice R.K. Varma, V.C. )

By this petition filed Under Section 19 of the Administrative

A Tribunals Act 1985, the petitioner has sought quashing of the g
%;, order dated 20.8.86(Annexure IIl to the petition) passed by the |
__H_ Respondent No.3 regularising the period ofsuspension as suspension
: and not as duty and has prayed for a direction to the respondent
1 , to count the period of suspension from 3.9.75 to 30.6.77 as duty |

/ for all purpbs_es and allow him the consequential benefits thereof
w‘\,\-}k consisiting of full salary and allowances and a further direction
1o reimburse the applicant for the monetary loss amounting to

Rs.72,196 including interest @ 12% per annum from 1.7.77

e

following the date of his retirement on 30.6.77

g | 2. The facts giving rise to this application briefly stated
| are as follows:
While the applicant was in service as Station Master,
Sasni railway station, disciplinary proceedings were started
against him in thebyear 1975 for certain alleged acts of omissi-

ons in the performance of the duties and he was placed under
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_ _ al being filed by the petitioner to
oard, the Appe

late Authority, the order of

_ ed by the General Manager, Northern Railway New
D’&]hl,fhe order of the Appellate Authority were affirmed.
3.  The petitioner filed a writ petition No. 8965 of 1981
in. the High Court of Allahabad which was allowed by order dated
14.10.85(Annexure 1 to the petition) whereby the order of
b, e | removal passed by the General Manager and the Aopellate
= order passed by the Railway Board were quashed and it was dire-
¢ cted that the petitionar shall be deemed to have continued

and retired from service on 30.6.77 and the petitioner is also

entitled to such benefits as are available to a retired employee.

4. It is the case of the petitioner that the respondents have

not implemented the order of the High Court passed in the writ

Q*—' petition dated 14.10.85 inasmuchas the Senior Divisional

; ' Cornmercial Supdt, Respondent no.3 without any jurisdiction

" passed an order dated 20.8.86(Annexure 3 to the petition) that
E the suspension of the petitioner was justified and hence the

period of suspension will be treated as suspension. This

. ' order of the respondent no.3 deprives the p'etitiﬂner of the

{ 44 payment of salary for the said period of suspension minus the
subsistence allowance paid to him and the other consz2quential
benefits. The petitioner preferred an appeal dated 30.9.86(Anne-
xurelV to the petition) against the order (Annexure 3

to the petition) to the Divisional Railway Manager, Respondent o |




S iearnsed counsel for the petitioner has submitted that the
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t s '_ | Mda' of removal passed against the petitioner on 24.9.77 was
Bacgy ” i 4o hzld to be bad in law by tr‘; hmﬁpnrw afsb the petitioner
| has already retired on 30.6.77 and as such the order of removal
passed by the General Manager, Northern Railway was quashed.

The learned counsel placed reliance on a decision of the Supreme

L . : iy 1L
E - _ Court in 'Om Prakash Gupta Vs. State of U'P‘,A.LR 1955 (SC)600 .

Qﬁ to submit that the order of suspension which lasted during enquiry
against the petitioner had lapsed with the final order of removal
and upon the order of removal being quashed by the High Court,
the order of suspension could not revive. The relevant

observations in this behalf made in the case of 'Om Prakash

Gupta(Supra) are as under:

3

"The order of suspension made against the

appellant was clearly one made pending an enquiry.

It certainly was not a penalty imposed after an

enquiry. As the result of the enquiry an order of dismissal
by way of penalty had been passed against the appellant.

With that order, the order of suspension lapsed.
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The order of dismissal replaced the order of

suspension which then ceased to exist. That clearly L &

was the position between the Government of the United

Provinces and the appellant. The subsequent declaration by a

i

Civil Court that the order of suspension was illegal could | '

Yot revive an order of suspension which did not exist. The
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'-"7.--_ " It m;, 'Ehﬂeinﬂ:, urged by the learned counsel I-E-.--the

- “tmng:r is entitled to be treated as on duty during the
permd of suspension and consequently to the difference of
salary and the subsistence allowance paid during that period.
While regularising the period of suspension and deciding the
question of entitlement to arrears of salary for that period, it
would have to be decided by the Competent Authority whether
he order of suspension was or was not justified in the circum-

stances of the case.

P The relevant rule pointed out by the learned counsel

for thenpetitioner in this connection is contained in clause (2) of

Para 2044-A(F.R. 54-A) of the Indian Railway Establishment Code

which contemplates that where the employee is not exoner-

ated on merits, the pay and allowances to be paid to the

Railway servant for the period intervening between the date

-f removal including the period of suspension preceding removal

and the date of reinstatement shall be determined by the

Competent Authority after glving notice to the railway servant

of the quantum proposed and after considering the representa

tion if any submitted by him in that connection within such

period as may be specified in the notice. The Competent

Authority according to Appendix XXXII providing for delegations
ade by the President with reference to definition of Com-

petent Authority given in Rule 2003(5) (F.R.9)(5-A), is an

authority which has power to make a substantive appointment to

the post which a railway servant holds.




e . a!f Sﬁp@l‘, ﬁemndent No.3, who regularised the su@ens‘ian

d aithough he was not the competent authority to do

5@ in the case of the petitioner and it is, therefore contended
that the order of regularisation made by the respondent no.3 is
without jurisdiction and is liable to be struck down. It has
also been pointed out that no notice was given to the employee
by the respondent no.3 of the quantum proposed while regula-

rising the period of suspension. The order of the respondent

S | no.3 is therefore, also assailed on the ground that it is
Violative of principles of natural justice. The reply of the respo-
ndents in their counter affidavit is that since the represe-
ntation of regularisation was made by the petitioner, the same
a was considered by the respondents and as such no notice was
_vequired to be given to the petitioner. This reply, in our opinion,
Q\G/ cannot be an answer to the requirement of notice to the railway
'9\,\'(* servant of the quantum proposedg¢ before determination of the
petitioner's entitlement by the Competent Authority.
; 9. In view of the discussion aforesaid, this petition is allowed.
Nr:r = da The order of respondent no.3 dated 20.8.86 is quashed and
r o 't Is directed that the Competent Authority shall consider and
cdletermine they petitioner's entitlement during the period of

g%f suspension having regard to the relevant rule contained in

Para 2044-A(2) of the Indian Railway establishment Code.

10. There shall, however, be no order as to costs in the circum

L"l \{/ Vice Cf;airm-an

Member(A)

stances of the case. K k \/
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