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CENTRAL ADMINISTRATIVE TRIBUNA ?‘9,
ALLAHABAD BENCH,ALLAHRBAD \

Criginal Applicutfnﬂ No: 220 of 1988

Thiﬁ, thE day DF * " 3 ¥ B ¥R * 2 W 0 "N

R,P.Shukla; S/0 Shri Mata Prasad Shukla,
R/C Type 111/7 Income Tax & Central Excise
Colony, Laxman Bagh, ( Bwarocop Nagar), Kanpur,

a8 08 @ F\r'r[:-lil:ant.

By Advocate Shri N.N.Sinhe

Versus

Union Of India & Urs, ec+se hespondents.

By Advoc ate Shri Ashok Mohiley

CORAM

Hon'ble MMr, T,L.Verma, Member-J
Hon'ble fMr. K,Muthukumar, Member-A

J. VD G B M e Nl

By Hon'ble Mr. T.L.Verma, J.M.

The subject matter of challenge in this

0.A, is order dated 31st March, 1987 wuhereby the

applicant has been retired from service u.F.F;ff.i.1987.

2. The facts giving rise to the present appli-
caticn briefly stated are that the applicent was

appointed as Lower Oivisiopal Clerk in Inc ane Tax

Office on 25.11.1955, He was promoted as Upper Divisio=-

nal Clerk on 10,2.1964, as Head Clerk on 22,6,1980 and

as Supervisor Gr, II on 22.2.1985. 0On the relevant cate

he was posted as Supervisor Gr. II at Kanpur Income Tagx

Office. The applicant #ms fild representation against
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his premature retirement on 13.4,1987 but the same has
A not yet been disposed of. The order of compulsory :

retirement has been assailed on the ground that the

same is malafide and in wrong exercise of jurisdiction.

PEC——

: 3 . The respondents have opposed the application.
It has been averred in the Counter Affidavit that the

impugned order of compulsory retirement was passed on
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the basis of recommendation of the Review Committee. b
The Review Committee has made the recommendation after &

examining the entire record of service of the applicant.

4, The learned counsel for the applicant submitted

that the impuoned order has been passed in violation of
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the guidelines issued by the Govt. of India, Mipistry of
Home Affairs C.M. dated 5.1.1978 reqgarding review of cases
of employees who hae completed 30 years of qualifying sxzw.
service., According to the guidelines éiuen by the
Ministry of Home Affairs, a Govt. servant can be retired I
if his integrity is dowbtful or that he is found to be
ineffective., ©But, a Govt. servant who is prcmoted within
last S years of his services, cannot be retired.
A -
- ol It was stated that there is absclutely no
2252‘ material or even whisper against the integrity of thé
$ applicant. So, the question of his beina compulsorily

retired on that ground cannot arise. So far .as the
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question of the applicants being ineffective is concerned,

it was stated thatthe applient has earned good and
satisfactory remarks on his work and conduct throughout
his career., The impugmed order, it was contended is

not supported by evidence and assuch is arbitrary,

e We hcve perused the service record of the
applic ant and we find that in 1963, a memo was issued
aﬁi%;mﬁrthe applicant on the allegation of disobedience,
insubordination and gross misconduct. A pen@lty of
censure was awarded against him. In 1968 chargesheet was
issued against him and he was put under suspension. In
1870, penalty cof uithhuldingtiyprements for 3 years was

N
passed against him., Againp in 1973, chargesheet uvas

O AL ceat—En
issued to him and on 5.9.19$3£H%Erning was issued to
him. This penalty of warninmg however, was converted
into penalty of censure vide order dated 1.11.,1973,
Again in 1974, memorandum of charges was issued to him
and in 1576, penalty of withholding 5 increments was
imposed. The penalty of Eiﬁ;ighgiuithhulding of
increment, however, was moderated to censure by the
Appellate Authority. The applicant was promoted as
Supervisor Gr. Il on 22,2,1985., It is well settled that
if, a Government servant is prom#ed to a higher post
notwithstanding the adverse remarks, such remarks lose
their sting, more so, if the promotion is based upon
merit/selection and not upon seniority. The promotion
nfb??euip;ﬁii;fu;nuiewifﬁstﬁ:'r"zz?p‘c}?mj*i;}It:é&:-II, it wsas
Submlttedcira on seniority-clum-suitabiflity basis and as

such this promotion will not take auay the sting of

the adverse entries in the service record of the

dpplient. [Djemppont of tisletpupant , thee ‘earned
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A The 1as on the subject of compulsory retirement
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has been laid down by the Supreme Court in Baikunth Nath

Das Us, Chief Medical Officer gbaripaua) reported in

"
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AIR 1992 page 1020,  The Supreme Court has he 1d

The following principles emerge from the above
discussion:

(i) An order of compulsory retirement is not a i
punishment. It implies no stigméd nor any suggestiaon |
of misbehavicur. . ; i

B i

(ii) The order has to be passed by the Government on
forming the opinion that it is in the public interest
to retire a gqovernment servant compulsorily. The
order is passed on the subjective satisfaction of the
Government,

(iii) Principles of natural justice have no place

in the context of an order of compulsory retirement.
This does not mean that judicial scrutiny 1s excluded
21together. While the High Ceourt or this Court would
not examine the matter as an aprellate Ccutt, they |
may interfere if they are satisfied that the creer |
is passed (a) malafide, or (b) that it is based on no
svidence, or (c) that it is arbitrary .in the senee |
that no reasonable person wculd form the required 4
opinicn cn the given material in short; if it is 1
found to be a perverse orderl.

(iv) The Goverpment (or the Review Committee, as the "
case may be) shall have to consider the entire rececrd
of service before taking a decision in the matter-
pf course attaching more importance to reccrd of and ||
performance during the later years. Ihe record to e
so considered would naturally ipclude the entries 1n

. the confidential records/character rolls, both |
favourable and adverse. I1f a Government servant 1is ,
promoted to a higher post notwithstanding the adverse {!
remarks, such remarks lose theilr stine, more so if thej
promoticon is b &sed upon merit (selectiun) and not l
upon seniority. '

Fa el

1
(v) An order of compulsory re tirement is not liable tot|
be guashed by a Court merely on the showing that uhilel
passing it uncommunicated adverse remarks uere also i
taken into consideration., That circumstance by
"{tself cannot be a basis for interference, t

Interference is permissible only on the grounds._ §
mentioned in (iii) above. : i
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The observ a&ion of the Supreme Court at gré
- iV extracted above ciearly show that uhere a Covernment
servant is promoted to higher peost notuithstanding adverse
remarks, such remarks lose their sting, more éu, if the
promotion is based upon merit (selection) and nct upan

: seniority. Ue are unable to pursuade curselves to accept

the contentiron of 'the learned coumsel for the respondents

|

that above principle is applicable only where the

promotiaon is to the sslection post., Use of the words

'Mgre so, if the promotion s based upcnigerit (selection)
a

and not upon seniority' in our opinionjlay extra emphasis

i) ji on promotion on merit. but dces not exclude theose cases

" in which promotion has been made on the basis of seniority.

In cur opinicn, the above dictum applies to foth promotions

on the basis of selection and promotion con the basis of

' . seniprity-cum-suitability.,

]

8. The decisicn of the Supreme Court in Baikunth Na-

: ' th Das' c me has been followed in the case of Union of
India Us.HDulal Dutt rapurﬁed in 1993 3Supreme Court Cases
(L&S} page 403 aéd in S.Ramchandra Raju Vs. State of
Crissa reported in 1994 (5) SC 15 Judgements loday page
459, The Supreme Court in R.Chandra Raju's case hés

L fx“ held es follouws; ¥
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It is thus settled law that though the order
of cempulsory retirement is not a punishment
. znd the government employee is entitled to draw
211 retiral benefits including pension, the
covernment must exercise ilts pouwer only in the
et public interest to effectuate the efficiency of the
~ " service. The dead wood need to be removed to
: ' augment efficency. Integrity in public service
need to be maintained. The exercise of power of
compulspry retirement must not be 3 haunt on
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public servant but must act as a check and

'reascnable measure to ensure efficiency of service

and frce from corruption and incompetence. The

of ficer would liveée by reputation built arocund him,

In an appropriate cese, there may not be sufficient

evidence tu take punitive disciplinary action of x

remcval from service. But his conduct and

reputation is such that his continuance in service

would be.a menace in public service and injuricus

to public interest. The entire service rec crd

or character rolls cor cenfidential reports maintained

would furnish the beak drop material for consideration

by the Government or thel Review Committee or :

the appropriate authority. On consideration of

the totality of the facts and circumtances alone, |

the government should form the opinion that the i

government officer needs to be compulsorily retired '

from service. Therefore, the entire service reocrd |

more particul ar the latest, wodkld form the foundation |

for the opinion and furnish the base t© exercise the
|
I
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nousT under the relevant rule to compulsorily retire
a gcovernment of'Ficer.

< > After the- promotion of the applient to the p:;t

of Supervisor Gr. 11, cﬁly tuc remerks have beén rec crded

in his ACR., In the remarkg for the year, 1965-86, it has
been menticned that there was no complaint against the
integrity of the applicant, His performance has been
assessed as gocod in @ll sareass of his jrunptign:;r. Simi-
lar is the report for the year 1986-87, Chere is no ‘
adverse material in the #~CR of the applicant dfter his
promotion as Supervisor Gr. 11 on 22:2.1983% Th€ré Was ﬁ

adveise material ageinst the applicanﬁ’as would appear from

:
the perusal of his charasterrollyrela ting to the period l
i
|

applicant had been subjected to several departmental _
_ t

|
from,1963 to 1979, These entries mainly indicate that the ﬁ'
inguiries and hag been censured oOT punished by imposing
minor penalties, These punishments, 1n our opinion, lost |}

their r¢ levance after the applicant was promoted to a

hinher orade nctuithstanding the punishmants'imynsed in ;

the departmental proceedings referred to in his ACR, If W’

i
the above adverse material is excliuded from consideration
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for determining whether there is malerial to support the
decision of the respondents to retire him prematurely,
we find that there is absolutely no evidence to support

the decisicn of the respeondents,

ek e have perused the minutes of the Revieuw
Committee. The observations of the Review Committee

L

is extracted below;

Urdinarily, an official who has been promoted

-
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in the preceding couple of years should not be retired

on the question of ineffectiveness or incompetence as
is in this case, but we have kept this fact in vieuw °
and, therefore, tried to assess the usefulness of the
of ficial to the Degpartment by locking to his total

receord. Upce his total recurd from the date he

LT

entered in government service till today, is examined,
- - i |
it is found to be good, average or colourless. It may|:

be that the officers writing the CClhes did not have

encour. ge to record an adverse entry but the useful-

ness of the official according to us, is negative
to the Department if his total CCR is taken into
censideration merely, becauce a promotion has been
obtained cn pure fitness basis by the official, he

does not deserve to be retained in government service.
bec ause the public servants are supposed to discharge

their functions mcst satisfactorily concientiousey

and effectively which enahcnes public inpterest. This

is pot a c e, whire we can say that he has been
useful for government service.

From a'bare reading of the Revieuw Committee's

. . . el - . : :
observation, it ng%%?é that Peview Committee was conscious

of the fact that an official who has been promoted in the

; | . e He FRe g
preceding couple of ycars should not be retired == u:éL

of unfitness or incompetence. The heview Committee,
! L e

scems to hauet§uayed by the adverse material referred to

above in deciding that the applicant shoulc be retired

prematurely.,

| |
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 H ko The nuestion, therefore, is whether The
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resnondents, whnilie eXerclsii
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its pouyer of cumpulsorily

e

retiring the applic ent under Rule 48 of the Lentral

Civil Services (Fension fules,) 1872 haveexercised ikﬂ,mmm

Whetew

power in public interest endjpthe wame 1s legal. In
order to sustein the "order of compulscry retirement it

has tc be showyn that the order hes been passed 1in

pyblic interest and that the same has been passed aon the

H-I

subjective gatisfictio

-

 uf the government. The decision.
retiring 2 government servent compulserily is not to be
%
examined by the Courts exercising the pouer of judicial
review as an appellete Court,. The crders of compulsory .
e mﬂ-. - v y = ® ] - -

rEtlrEPent?-:n’haueuer{Ahe interferred with 1f 1t 1is
found to have been passed malafide cr that it is based

on no. evidence or that it is arbitrary in the sense that

no reasrnable person would form the

4

equired cpinion on
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the given material. The learned coumsel fer the applicant

neither a2lleged that tha impuoned order Ras been

{
mal af ide nor there ‘is’ mate'rial on the recorc as may 1{4614;3_,

toc such an inferrence. uwe, therefore, find that the
element of malafice is ccmpletely absent in this case.
From the mzierial on record, it is apparent that there
is no allegation that the applicants' integrity 1s
doubtful. Ue, therefore, sccept the contenticn of the

learned counsel for the applicant that the impugned

_ net | *
crder hasLPaen passed on that sccre..
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~ e The other two grounds by which the order of
cumpulsory retirement s been assalled are that the
same is based on no evidence aqd/ur that it is arbitrary
in the sense that no r:aaunablé erson would form the
requisite Dpinion on the given material, uwe have perused | .
the ACRs of the applicant for the perliod, 1980-81 where
it has been stated by the Reporting CUfficer in all the
columns ‘very good, gosd, very good'. The Reviewing
Officer has’ assessed the appliont* as as%n;gre and
. h ard workipgyoung man and graded hiﬁ as Ve Iy gundt In
3 t he chFidéntial report for the year, 1981-82 also, it
has been stated by the FReporting Cfficer that his
perf ormance is gecod. The Revieuing CFficer, however,

graded _ Qe : :
S maiy him aPs avevwage- Rim as an average officer,

ha
In the remarks for the year, 1982-83 also he has been
dssessed by his Reporting Lfficer as guhd in all the
‘areas of his performence. In the general remarksain
column No. 20 he has been assessed as good. The ﬂeuieuing
UFfficer, however, hasnot given .hils cuﬁhnt. i1n the remark
/ for the year 1983-84 also his wcrk has becen assessed as
good by the Heporting, ufficer on all aspects of his

pe rformance, The Reviewing Ufficer hes although not

given any grading but has mentioned in column No, 24

that he was fit for reomotion. The remarks fcr the

year, 1980-81, 81-52, 83-84 relate to the period

R e T e v

immecdiately preceding the promoticn of the applicant.
in
We have 2lready noted that/the 2 remarks recorcedon the

vork and conduct of the applicnt = after Ris prumntinn'

- - -~ _; s " ¢ - i s o) * T
%KX v b, the Ferorting (fficer has stated qpod 5

bt wepkeved in al) the columns, The Reviewing CGfficer

L]
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houwever, in his remark for the year, 1985-86 has assessed
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the applicant as average worker but he phis agreed
with the remarks recorded by the Reporting ‘fficer
describling the m rformance of the applicant in most

price to his promotion
referred to acove, after excluding the adverse matcrial /

1

from consideration it is difficult for us to accept the gg
contention of the learmed counsel for the respondents
that the applic ant has lost his utility in service’ and
has become & dead wood and so in public interest he is
rrquiredrto be compulsorily retired before the age of

superannuation which'is 31st January, 1994,

150 The learned counsel for the respondents has
placeﬁ rédliance on the deciaiun of the Suypreme Court

in Or. 3.,M.1lyas Vs, Indian Ccuncil Df hgricultural
reported in AIR 1993 Supreme Ccurt, Fage 384. Thé

Supreme Court in the sald c se set aside the order of

the Tribunal quashing the ocrder compulscorily retiring

the applicant on the ground that #%Re he was subjeccted

toc seweral departmental inguiries from time to time and
had been placed under suspension fnf more than 9 years

and large sums of money were recovered from him by orders
made in certain proceedings. The ratio of the said case
of the respaondents, in our opinion, has no application

to the facts of the present casé. We have already noted
that the minor punishments awarded against the applicant
in snﬁe of the dep atmental pruceedingg drawn up against
him be tueen 1963 and 1979 Lera taken into account at the
téme; he was promcted te the superior scale, hence, those
punishments had lost their sting and were not relevant for
the purpcse cf determining whether thé applic ant should be

compuls@rily retired or not.
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of the column as good. Un the basis of the remarks g
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14 . For the reasons stated above, we are satisfied
that the impugned OFrCder is based on no evidence and that
it.is arbitrary 1in thE_SEHEE'thnt no reasonable person
would form the required gpinion on the gliven maierial and

ss such'it c annot be sustained.

i In the résult, we allow phia application and
quash the order retiring the applicant qnmpulsarily,
The applicant hes already completed 58 years oan

71st January, 1994. Hence, he cannot be reinstated now.

hate

He will, however, be treated to begwin service for all
-

sergice bensfits including pay and allowances for the

intervening period. There will be no order as to costs.
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