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R/O €.No,l84, BNE | Ra;’ﬁwa
Iahartara Fatak Vhrﬂnasi

C/A Sri %h’ﬂwmﬁdhyan&

Y'Eaa,

v&:ri-'s..tﬁ :
Union of In'ia throuch Zeneral
Manager ,N.E. Railvay, Gorakhpu
& others ..
C/R Sri A.K.Gaur

ORDER

Hon'tle Mr T,L.Verma, JW

This application has been filed for issuing
a direction to thes Respondent to re-fix the payof the
aoplicant at Rs,302/- with effect’'from 1976 1npraie of
Rs . 26C=4CC with incrzment and other benefits , that they
héve accrued to him thereafter,and fix his payinthe
corresroniing reclacement scale recommented by the Fay
Revision Commis ion, cuasqﬁorder_dateﬂ 16.3.77 acpodinting
him on the post ‘of substitute driver in @8 lower srale
and issue of further direction to re-fix the senioﬁitv ;

of the applivant aslep Driver from the date ofreqular

absorption onthe post,

2 The applicant vas acrpointed as Casual Jeep

Driver on 6.6,1969, and was aivan temporary status vwith
e ffect from 6,12,1960, He was thereafter graénted yearly
increments. He was fitted in the revised scale of pay
of Rs.284/- with effedt from‘lﬂ73. Ho was allowed ;
subsecwent increment upto the year 1975 rais ing his

pay to Rs,302/~

Rt g
|'|
=

g
L 1




a2 ) J:"'l'l' ,h-

‘F@"’“bhe r cﬂa@ eﬁée‘ ofthe
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stage, He submitted renresantations before the appggnp;ate
: authority to rectify the irregularily committed in §
asking him to join at & lover scale of pay. The " |

w - respondents, it is stated, slapt over the matter and
ultimately by the impunged order dated ll.ll.ﬁ?‘rejEGted

his representation, He was informed

-3 p that he vas appointed on @ post of lover scals of pay
Q)

becduse he had absantad himse lf uﬂ-authorisedly as a

result his service came %o an end automatlcally,

4, According to the a rlicant, he, having el
been arpointed as a Jeep Driver in accordance with the Rules ||

% could not hava hzaanp drbitrarily either terminated from the

service or reducasd in the rank., The order asking the f
arplicant to vork as Ambulance Jriver in a lover scals 1

{3

offpay s it 4s alleqed)ia darbitrary, ille~al and without

jutisdiction; hence, can not bs sustained,

Dg - The Respon-dents have contested the claim of

the applicant. 1In the written statement filad on haha lf

was merely a casual driver / casual fitter, His service,

[
of the Respondents, it has been stated that th- arplicant ?
!

%D : dutomatically, came to and end on his un-a3uthorised aheance
R from 16.8,76 to 17,3,77 and that he wds given re—e_ﬁéytggnt

on his own r2quest on the post of Amhu1$n¢a Driven;;flt?.

hag bezn coqten%ed that after accertiing the pgat’hé
cannot now he permitted to challange the sa:m on ar;&;

Gground,
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for exten51on of his leaua for the pariod of his ahsanc'

there is nothing on tha recorl to show that such an

arplication had bsen submitted and recaivad in the office

of the Respondents. Be thatgs it mayrabsence of the

applicant from 18.8.76 to 15.3.77 has not been regularised

by sanctianiﬁg of &Fs leav?._Therefore, the absence of

- ' , ' the applicaﬁt during the aforesaid per iod was un-authorised

| énd amounts to mis=-coniuct, Tha_prnper course for the ﬁ

Re spondents, ina case like this, it was-subﬁittEd}was to
intiate a departm:'ntal proc2-ding acainst him an4d after ;

holding confronted or ex-parte eaquiry, as the case may i

be?pass proper orier, Admittedly, 1%t hag qot been done gs. 11

7)50% In that view of the matter,it was argueﬂ that
action of the Respondentcs in asking the applicant to join
3s a8 Anbulance Oriver in @ lover scale of pay was arbitrary,

illegal and without jurisiictiﬂn.,

8. The Respondents, ip rer ly to ths above contention

-t i
of the applicant, have a'erred that the claim of the aprlican

is barred by limitation, It was pointed out that the :
» applicant was aprointed in a3 lower sc3le of pay 6n 455105 T |

whereds this appliration has been filed on 1,2,82, ahout

11 years after the causs of action ha+ arisen. The learned

Counsel of the applicant, in reply to argument on the

;%?b question of limitsticn has referrsd to ANNEXURE -3 lettar E
4 dated 11,11,87 and urged that sinca the lstter regarding

refixing of payand seniority was finally -decide i*%-l@GT

and, that the same was communicatad Ea the applicant hy the

impunged lettar.dated ll.ll.e?,‘limitatioﬁ shall not start
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' before concarned of ficers or bafore @ Competent Jﬁdlcial
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to run from 15 3 77 but from ebeeba) 87

tharefare, was within time, %e are unabla to quﬁ%t#%ﬁ
this contention. ANNEKURE -3 letter dated L1 A1.87 fyf"

a reply to the represantation submxttea by the appliéﬁnf &
on 29,1C.87. The arplicant, 1t appaars did not agitate

the matter of hls appointment on a lower scala of pay

I T o TP e ;..=.....-.._._" —

and fixing pay af the love st stage prior to 1986 either

Forum, The recresentatiion, vhich vas rerlied to by the

Respondents by the impungedletter, vas itsalf submitted ift

1C vears after *the arvointment ofthe arplicant on the ﬁ@

",

post of Anbulanre Jedap Driver on alowest scale of pay.

The remedy of the arplicant, if any by by. then had ;‘
hecoms barred by limitation because of lﬁﬁbhes on the

part of the applicant. Therefore, in our orinion,

the recly to the representa‘i on submitted by the applicaati|

sfter his claim had bean barred by limitation will ik

neither extend nor revive the period of limitation, Me

are fortifisd in our viev by a decision of theFrincipal _ff

Ben;h in M,K, Bala Chandran Pillai Versus Central

Administrative Tribunal repotted in 1995 (29)Hdministrativ;i

Tribunal Casa 45625_ The arplicant in this case ,wds

sérving in Ernekulam Banch of the Cantral Administrative

Tribunal as U.D,6, The appliecant vas,at the time of

his appointmznt, serving as L,D.C, in High Court of it

Jujicature et Allahabad. He came on deputa*ion to thé 'jf
¥ iy
Tribunal as L,D,C, on 7.8.86, He wasfinally abnar *d*‘

in the service of the Tribunal from 1,11 89.155 thﬁﬂ

*‘ni_
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meantime, on the basis of 4th Fay Coﬂmisslon; j
)
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the scale of B 120(*/- - s, 204@/*- wﬂh }w.j-p-
'
18,7.87, the date o which he wesformerly appamta,ﬁg
ay

U.D.G. The qgrievanceof the anplicant e he—hﬁd j?hiﬁ

L~
worked on a ec:uivalent post of U.D,C, in the Mla,hat;ad

High Court}his deputation should hava been on an

-

equivalent post i.e. U.D.C, in the Central Administrative

Tribunal also. He submitted @ rapresenta+ ion for 'ra-f'ixa-ihg* |

his pay acrordingly but the same was rejected, He,
therefore, files O.A, No, 9CC of 1793 hafore theFrincipal ‘
Bench of the Trikunal for cuashing tﬁa order datad 13.4,93
rejecting his rerresentation dated 23.4,92. The CA,

vés dismissed on the ground of limitation, as the

arplivant had challenged order pﬂssﬂﬂé in August, 1987 #75,
@34 in the year 1993 by filing the aforesaii O.A, e

The Trihunal has held that the reply to a delayed
representation 4id not give rise to fresh cause of actiun.
It hds been held that " like other cagse the party has

to approach the Judicial im znmmg:tm;'ﬁ in time,

The rightful claim is lost by an ordinate delay. The

delay defeats @ rinht even if tha right is available, it

remains un-assailable by virtue of lanal remedy beinag
3
baffed! : . f s

i

9. | Simikr wiew has been gxpr&ssed hy ﬂ?& ;
Madras Bench of the Trlbunal in gase Sa-tfya hﬁzs‘a :
Directors of C.S.I.R. (1995) 31 &dmmisﬁ&- ‘“‘= e
Case 349,
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rapraseﬂtatiOWS made by hiﬂtare stat
remediess, The application shou&d h en

filed before 19.5,93, The application
filed in Septembar, 1993, ic clear ly HAnreiNE.
by limitation"

ld. The other aspe€ts of the case t» which
our attention has been invited is that service of the
aprlicant came to an end automatically'on his absenting
from duty un-authorisely, The IearnﬁdrCuunsél for the
Respondents submitted that the afnlicant vas hahitual

ahsconder and that varning had baen aﬂmlnlster&d 1o & o

him by issuing letter dated 12.8.75, (ANNEXURE-4),

¥e have perused the aforesaid ANNEXIRE and ve find

that the applicant was cautioned to avoid un-authorised !

absence in future, f3iling vhich his service may be ‘
treated as left, It was urqed that the dvplicant absented |
from his duty despite the aforesaid varning withoét |
intimation tc the concern=zd authority and that his d
services came to an end in terms of the warning administegei
by the aforesaid letter., We are unable to persuadz__

ourselves to accert this rqnteﬂtion. The Learned

Counsel of the Respondents, The proper course for the
Respron'ents wvas to have initiated a disciplinary-proceé&ing?_
acainst the applicant an' taken action on the basis of: .
the conclusion of the en;uiry. The action taken by the
Resrondents could not havs besn sustained had this

Vp i

application been filed within the period of limitﬁ#fﬁhﬁ -
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"has already been s2en abova, the arplicant did not subnmit A

reprnsantafion was received in July, 1977. The first

-i;.h_e -appointnent. The applicant has ﬂo'l': de’rfi'ﬁ}:l h‘ﬂ\z"i ‘. ¥

filed the aforesaid appllcatmonsi It has, hg@gﬁ@ﬁf %;#
4 &
contended that the aforesaid applications Wejap‘ S%Lﬁlnu%!'bad Rl §

be lirving that the post of {’kmbulance Driver carried h:.gh%r ~_:

4
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scale of pay and that t“e post on which the applicant
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Nad ;
had bezan ar:noin‘c.ed’ton a lower sc3le of pay came to the

knowle ige of the arglicant only in f@y 1977 when he . 3

received the salary. This contention of thalearnad Cc‘mnse?q,,',g-

of the arplicant cantot be accerted. The order by 4
which he was arpointed (AMNEXIRE-2) clearly states the L

scale of pay on which the arplicant vas arpointed so the
cuestion of the ayplicantshaving lesarmt that he was
arpointed on a lowsr scale of pay in May 1977 cannot be
accerted, Even assuming for the sake of argument he
learnt of the aforesaid fact in May 1977 then also the

de lay in filing this ayplication rameins un-exclained. As

representation against his appointment on @ lower scile

of pay until 1¢86. From the averments made in Fara 13
of the Counter Affidavit, it is absolutely cle2r that no

rerresantat:.on according to the Resrondent vas fﬂmardgd“

i_ ~.

under Gene:ralManager, VYigilance, Gorakhpurﬂ lg i? *ai 2d 78

4,7.1986 and the other a“pliqa@inas arafa*

o
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2 / a5 substitute Ambulancé‘ﬂriqer wi£hod£ &g i f i
: '-ar;_.

EE!&Q;i”i L% - The(hmplacent att1tud9tadmpted byfhim in aotwgﬁ lengi
R K the same éither by filing renresantat1om befqna %:fphﬁ.
.. ' EC apprcpraata authority or filing a case beﬁdﬁém :‘ 1
' judicial forum indicates that the arplznan {
Ik wﬁ‘fh his deemed tarmlnat}cm on account of &lleged W
2o " ‘ un-3 uthorised absence and accertad appointmnent a'ss a ‘—.w:-' a%
substitute Ambulance Driver o~ a lover scale of pay. o N )
A In this view of the matter, cha-ileﬁging the appointment J; 1____;_
. after a long lapse of 1l years cannot be he 15 to be | %
* " maintainable, ‘ R
| d
13 For the reasons stated above, we find no ;’
merit in this arr li(;ation and demiss the same leaving !
o~ the parties to bzar their own cost, |
| /RS
(MAMBER-A ) ' | § |
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