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Us.

Union of India
and 3 others : Respondents.

Hon.G.S.Sharma, JM
Hon.K.J.Raman, AN

By Hon.G.S.Sharma,JM)

In +this petition u/s.18 of the Administrative

Tribunals Act XIII of 1885, the Applicant has prayed

that the order dated 10.7.1988 passed by the U.P.Govern-
ment- respondent no.2 be declared to be null and void
N

and the respondents be directed to pay him his salary

from July 1987 onwards and for a further direction to

the U.P. State to supply the documents and preliminafg

inquiry report demanded by the Applicant vide his letter
dated 25.9.1888.

2 Briefly stated, the relevant facts of this caye
are that the Applicant, a member of the Indian Police
Service, while posted as Superintendent of Police Unnao
was transferred and posted as Superintendent of Police,
Anti Dacoity Operation, Kanpur by the respondent no.2
vide Radiogram dated 3.7.1887. The Applicant handed over
the charge of his post on 7.7.1987 but did not resume
the charge of the post of superintendent of Police (for
short SP Anti Dacecity Operation Kanpur. The Applicant
is alleged to have made representations for the cancellat-
ion of his transfer and had also applied for some leave
and when he did not resume the charge of the new post
even after a lapse of about 13 months he uwas placed under
suspension by the State Covt. on 10.8.1988 under rule
3 of the All India Services (Discipline & Appeal) Rules,

1969 (hereinafter referred to as the AIS (DA)Rules) by
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the Governor of U.P. and on 23.9. 1988 me j:l-ﬁﬁyﬁmae it

——r

.

2 charge sheet in copnectioné il the misconduct

which he was placed under suspension.
i.

3 It is alleged by the ppplicant that on Z@ﬁ

he had made 2 representation to the respondent no.

the cancellation of the suspension OTder and had ’

submitted several applications for making available the
relevant record to him for preparing his defence case
but neither his suspension was revoked nor any subsistance
allowance uwas paid to him nor the documents required
by him in his application dated 25.4.1988 were made avail-
able to him.
4, As the Applicant had not waited for a full period
of 6 months after the date of his alleged representation
against the suspension, 2 notice was ordered to be issueo
to the respondents to shou cause as todhy the petition
be not admitted. Three replies have been filed on behalf
of the respondents in this case. The Union of India -
respondent no.i has not submitted any reply. 0On behalf
of the U.P.State the reply has been filed by an Upper
Division Assistant under the authority of Joint Secretary
Home and Police Department, U.P. and it has been stated
therein that the Applicant was placed under suspension
in contemplation of disciplinary proceedings and the
charge sheet was duly served on the Applicant on 23.9.1988
within the stipulated time from the date of suspension
and in this way, the suspension is fully covered under
Rule 3 of the AIS (DA) Rules and the Applicant cannot
challenge its validity. It was further stated that the
Applicant on his oun showing did not comply with the
order of his transfer for about a year and such a conduct
was not expected from a member of the Indian Police Ser-
vice, uwhich is a wuniform force and the generosity of

PP Vs

the State Govternment for not placing him under suspension
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made by him against the suspension were rej

should not be misconstrued by him.

Covernment after due consideration and the 5:;151-
supplying the documents will be considered in thﬂf¥¥§ﬁ$ﬁﬂﬂ
-nary proceedings 0N the appointment of EHE i&é{fﬁ;
officer.

5. Oon behalf of the Director General of Police-
respondent no.3 the reply has been filed by the Dy .Sup-
erintendent of Police (p), Police Headquarters Allahabad
without filing any letter of authority and it has been
stated that the Applicant was not given any assurance
by the respondent no.3 about changing his posting oT
treating the period of his absence as compulsoTy waiting

as wrongly alleged by him in his petition. The suspension

of the Applicant wes recommended according to law and

~ S #

there was no malafide intention behind such recommendation | -
for placing the Applicant under suspension and the impugn-
ed order of suspension 1is perfectly in accordance with
law. The former Director General of Police Sri R.N.Gupta
who has been impleaded as respondent no.4 in this case
has filed his separate reply and has stated therein that
the Applicant had never met him after the order of his
transfer and he had not given any assurance to the Appli-
cant about the change in his posting and as the Applicant
failed to join at the place of new posting, his suspension
was Trightly recommended by him in his capacity as Head
of Police Department and Advisor to the Government in
this case and there has been no illegality in this cannect i
_ion and the allegation of malafide made by the Applicant
is false and has been made with oblique motive. Regarding
the subsistance allowance; it was stated that the Appli-
cant was required to furnish a certificate which he failed ¥

to produce for a long time and it was ultimately furnished
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on 19.11.1988 and the necessary orders in this

were then issued to the Chief Accounts ‘

Head Quarters on 21.11.1988.

6. The Applicant has filed three rajuindangfggéjﬁﬁﬁ;

replies filed by the respondent nos. 2 to 4 rﬁi%ﬁﬁiﬁﬁﬁil

that the order of his suspension 1s contrary to ;ﬁnaééﬁi;h
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1 of AIS {(DA) Rules and the refusal to issue the copies
of the required documents is also not in accordance with
law and he has not been paid the subsistance allowance
so far. It is also alleged that no inquiry officer has
been appointed soO far and the disciplinary proceedings
have not proceeded till nouw.

Tis We have very carefully considered the wvarious
contentions raised on behalf of the parties in this peti-

tion. Considering the gravity of the suspension order

as well as the subsequent rejection of the rEprasentatiunS*

of the Applicant against the same, UuE€ feel inclined to
admit this petition so far as relief for the cancellation
of the suspension order is concerned. The relief regarding
payment of salary subsequent ?tpthe period of his suspen-
sion is connected with it and can also be considered
in this petition. Relief (b) claimed by the Applicant
for supply of certain documents has no concern with the
relief (a) and the refusal to supply the documents 1is
not a final order in the disciplinary proceedings. Further
the Applicant can Teneu his request for supplying any
relevant document toO him before the inquiry officer a;;,
therefore, we refuse to consider relief (b) in this
petition.

B. The main thrust of the Applicant on the question

of suspension is o%n the point that under Rule 3 of AIS
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(DA) Rules the Applicant could be plaﬁﬁﬁﬁiﬂi
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only after the articles of charges had ‘been drawn Uup
against him an d not in contemplation O VoG ﬂ*i v ‘5[ f!'_L“lE*'L"

action and as such, his suspension 1is 1113@&,,35§ﬁﬁ1
contrary to Rule 3. The relevant part of Rule 3 is extract

_ed belouw for the sake of convenience :- N

‘_-"-.."'::- ¥ > i

w3 . Suspension-(1) If, having regard to the cir-
cumstances in any Ccase and, uwhere articles of
charge have been drawun up, the nature of  the
charges , the Covernment of a State or the Central
Government, as the case may be, 18 satisfied
that it is necessary OT desirable to place under
suspension a member of the Service, against whom
disciplinary proceedings are contemplated or are
pending, that Government may -

(a) if the member of the Service is serving under
that OGOovernment, pass an order placing him &
under suspension, OT s

(p) if the member of the Service is serving under
another Government, request that Government
to place him under suspension, e ¥

pending the conclusion of the disciplinary proceed- a

ings and the passing of the final order in the :

case." 5
9, A careful perusal of this Rule shows that for

placing an officer governed under Rule 3 of AIS (DA)Rules .
it is not necessary that the articles of charges should
be drawn up first. What seems to be necessary is that ]
having regard to the circumstances in any CcasE and if

_rticles of charges have already been drawn up, after \

due regard to the nature of the charges, the [ofificer
can be placed under suspension by the Government concerned
The words "are contemplated or are pending" in Sub-Rule
(1) of Rule 3 quoted above are VETY significant 1in this

connection and they clearly oo to show that an officer

can be placed under suspension against whom disciplinary
proceedings are either contemplated or pending and as

suchy it is not correct on the part of the Applicant "
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to contend that he could not be plﬂﬁéﬁ?fﬁﬁgg suspension
without drawing up the articles of chargas.'LJff‘
10. It has been next contended on behalf of ﬁ
cant in this connection that the articles mf }gkliﬁ“:

served on him, as shown by copy annexure 1625 .-_a-ng_:.

of serious nature and it was not a fit case in ulhi.ch

he should have been placed under suspension. It has also
been contended that the various representations made
by the Applicant wuwere still under the consideration of
the Government and without their disposal, his suspension
vas not warranted under the law. The respondents have
denied the latter contention of the Applicant and accord-
ing teo them, he was neither given any assurance by any
authority nor his any representation for change in posting
is under consideration. Regarding seriousness of the
charge against him, we are unable to accept his cuntentiﬁﬁ.
The Applicant is a responsible and senior member of the
Indian Peclice Service. He is otherwise a fully mature
person of about 52 years. On his oun showing, he had
not complied with the orders of his transfer made on
3.7.1987. If the senior Police officers w¥*¥x refuse to
comply with the orders of their transferx simply because
the posting is not of their choice or they have any Pperson
—al diffficulty, it willt be difficult for the administrat-
ijon to maintain law and order situstien in the State.
The Applicant also does not seem to have applied for
leave except for a short period of one month during this
long period of 13 months after the orders of his transfer
before he was placed under suspension and as such, it
does not lie ¢n his mouth to say that the charge against
him is not of serious nature so as to warrant his sus-

pension.
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11. Reliance has been placed on behalf of the A

ljl

on Narain Chandra Pal Vs. Union of India*

ATC-217); Asok Kumar Seth Vs. State of Bihar ( (1988)

= |

7 ATC-461); Jnananda Sarma Pathak Us. Union of India

T
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( (1987)2 ATC-657); __P. Chandra Manoharan Vs. } "

India ( (1987) 4 ATC-979) and P.K.Nag Vs. Union of Thﬁiﬁwil

( (19874 ATC-78) in support of his contention that under Ty
the circumstances of his case he could not be placed 1
under suspension. We have very carefully gone through
the rulings relied upon by the Applicant and in our
opinion all the cases cited on his behalf are distinguish-
able and have no application to his case. The Applicant
being a responsible Police officer had boldly flouted

the orders of his transfer for a long periocd of over

one year. He neither resumed his duties at  the HpLaces o
of new posting nor applied for leave to justify his 'ﬁ

absence from duty. We will not like to comment on the .
grounds taken by him for the cancellation of his transfer
but for the purposes of this case only, we are of opinion
that his alleged personal problems could hardly have
any bearing on his transfer from Unnao to Kanpur at a

distance of less than 20 kms. and he seems to have refused

the new posting merely because it was not to his 1liking
and also involved a rtisk to life, as contended on behalf
of the Respondents before us. Thus, having given OUT
most anxious consideration to all the facts and circumstan
-ces of the case of the Applicant, we are of the vieuw
that the order of his suspension is neither bad in lauw
nor on facts and the same is not liable to be interferred
with in this case. It was stated by Sri P.C.Srivastava

learned Standing Counsel for the U.P. State at the time
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of arguments before us that an i,n”‘t:rl.'i’af1 ,ﬁ cer
<y

been appointed to cnnduct the discﬁfpl ' proceedings
J-*-." is
against the Appl:l.c:ant and they will be con ?_,
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tiously. On this ground as well, no in;@ierfer ‘with

-

the order of suspension is called for.

1172 - The impugned order of placing the ﬁppllcan’t“*
suspension already contains the direction for ﬁa‘,r é__.- =
of subsistance allowance to the Applicant and the actﬂalh

payment of the subsistance allowance 1is 1o be made gﬂ;

the observance of certain formalities and:_prGEEQQfE; 3
The respondents have already passed the necessary orders
for the payment of the subsistance allowance to him and
so long his suspension remains in force, the Applicant
is not entitled to get any salary over and above the

subsistance allowance. In this way, he 1is not entitled

to any relief in this petition. .i
k& The petition 1is accordingly dismissed without ?

any order as to costs. %5

Dated: 5th May 1988
kkb. |




