In this Original Application u/s.19
of the Administrative Tribunals ﬁéﬁfﬂff;ffﬂ
of 1985 {(hereinafter refarred to .as':ﬁha

Petition)  the Applicant ' hes prayed that

g'g i %h the

B order dated 24.4.1887 passed by the ‘ | - $£
i | é% Union of India- Respondent no.1 fixing the .

seniority of the Applicant and the Respondent
Nos. 2 to 31 be quashed and the Respondent

no.1 be directed to redetermine his seniority

after takimg 1into consideration the entire . %
period of his officiation as Superintendent i%-*
af Police (fer shert SB) frem 3.1.13%75 Eipli ?
A{?h his appointment to the Indian Police Service  ?
4 (for short IPS) and for a 'directiem to Ethe {
State of U.P.-  Respondest: mne.2:  ta 'grame |
him all conseguential benefits —aceruing i
g
due to him @ such ref%xatiun of seniority. ?
7 Shortly stated, the relevant facts
ii of this case are that the Applicant was E_
. P repruited as Deputy SP in U.BP. en 1TH.3.1883 %
;ﬁj d% and was confirmed on this post on 15.3.1865. 'g
élg After  rendering the service of B yasars; | “_;;
: §

the Applicant became entitled to get his




tw in size.

th en the Applicant continued to be ' pl:ﬁﬂ-%&ﬁf ' &E 515 ':f

on equivalent post and he was formally apmin _
};' in the IPS on 6.12.1980 and thereafter he enntinueﬂ5f§$é*
[ -+ | to work on the various senior posts in IPS 'cadre
1 & ‘ and at no point of timeé the Applicant mas;reuer;e‘d
g to the State Police Service after his prometion e :
?1 3.1.9875. ;i
‘ & !
| % It 'is further =alleged that tilldﬁi end ?:"
of 1986, the Respondent no.1 did not fix the seniority :
af the #Applicant 1im TIPS ecadre and far the First tipe ;E'#
vide its order dated 24.4.1887 while fixing the senige -i
’tf(‘ -ity of the Applicant, he was assigned 1874 as the
4 year of alleotwment igrnoring his  efficiatien a5 b
Ghaziabad from 14.11.768 te 15.7.77 and as SP Ecaneopics 4
éj Bffences Wing (CID)Kampur from 18.5.78 bte 311§ %
The grievance of the Applicant, therefere, is that
; his seniority was adversely affected by ignorinag
' his  officiatian on the senior cadre 'peste for abevt }_-__j
f? 4 years without his any fault which amounts to discri- q%
mination prohibited by Articles 14 and 18 of  Ethe I;FE
Canstitution. He has  further complained that the " |
definition of 'senior post' given in rule 2{(g) af ...+
the IPS Seniority Rules is discriminatory as the £ '§%

same (temporarily added post to the cadre} if held




it

m;z Eﬂﬁﬂm&iﬁﬁm‘alémt of an
”ﬁﬂ;t Wﬁa &iﬁﬁys treatnﬂ Fﬂr them as ca@@% paa&. f
1ys Ehim past of Suparintenﬁﬁni' ﬁf *ﬁaiiﬁa, E&E
Kanpur when occupied by direct recruxts A. Kwﬁiﬁﬁ

M.C.Rawat immediately before ~and: after the H@@s

was treated as a cadre post. hfhis has been wrongly

denied in the case of the Applicant which is discriminat

-

2

-ory. The allegation of the Rpplicant is that he never
‘J knew whether he was being posted on a cadre post or

a@ non-cadre post and he never had any cheoice im Ethe &

o T et - PP LT o e -

matter of posting and according to his continuous afficy

-ation on the senior peost to the cadre, he is entitlice ¥

R T (R

te get his name incleded in- the select 1ist eof 997t

with all consequential benefits.

Sl
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e The case has been contested on behalf of the

L.

Respondent nos. 1 and 2 only. The Private Respondent
nes. 3 te 31 did net  Ffile any Teply ia thiss cases I
the zeply filed anbehalf of the Unien ef India, "3t 2
has been stated that the Respondent no.1 had fixed
the seniority and assigned the year of allotment to

( the Applicant on the besis of the information furnished

<fl By the Stateimf dllEP: '5n the basis of his service record.
The name of the Rpplicant was included in the select .
List for thelRdrat fime on 3.7.1978 and continued till L &

% he was appointed to the IPS on 6.12.1980. The Applicant

2 i iy
L LY »
. 35 T

had held a the cadre post keis continuously from 1.2.1978 éi:ﬁﬁ
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The, State’ of B.F.- Roapsndeis

n its reply that no select list was prepared

m;BETE 197{;1é75.{%@ﬁ 1976 and preparatimn ct
list every yea?‘?&iﬁot mandatory. It is also met Manﬁah;ifi
exy . te Frepearé select 1list upte its wminimnum gi§§$ 4;
The Applicant was promoted in 1975 on adhoc basis 35

cadre officers of IPS were not available to man tha

senior post. The posts of SP Ghaziabad and SP Economic
Offience Wing (CID) Kanpur held. By the Applicant were
ex-cadre posts and these posts were equivalent to Senior
Duty Post of IPS cadre but under the rules, officiation
on non-cadre post is not taken into account for determin
-ing the seniority. The Applicant cannot plead ignorance
about the nature of the post as the cadre posts aze
published in the Gazette of India.

6. The Applicant filed two separate rejoinders
te the replies filed by the Respoendent neos. 1 and 2
and reiterated that under the rules as well as under
the various pronouncements of this Tribunal and the
Hon'ble Supreme Court his continuous officiation on
senior post whether cadre gr non-cadre is liable to
be takem into consideration for the purpose of fixation
of seniority and the seniority fixed othruwise is not

accordance with law.
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included in the select list on 3

| in the select list, he was posted as SP Ghazi

from 14.11.1976 to 15.7.1877 and ‘thereaftez for sam b

time befeore the inclusion of his name in the select 8

list, he worked as SP Economic Offences Wing ffﬂﬁf

short EOW) Kanpur frem 20.5.78 &i11 . 31.1.%9. GTHES

two posts of GSP CGhaziabad and S5SP EDW Kapptr have é

ﬂ. | been treated as non-cadre posts and as such, for
1J_- reckoning the senigrity of the Applicant, his officia-

- ting service im the cadre of 8P prioczr 'Eo 1 2079 Nan

ignored. The eceontention of the Appligant 15 THaE

P these posts were senior posts and in view af Che

:

own admission of the State of U.P.in para 8 af 18s

reply, these posts were equivalent to senior GQULY

7

(ﬂ post of IPS cadre.

—
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gl 5 There 1s alsa no dispute im this ease [

that in 1871, 1975 and 1878 before the name of TS 6

ot TR i t-';pi'ilf'

Applicant was included in the select list, no select 2

PRt e 1

list was prepasred. According to the Applicent, the

select list 1is to be preparec every Year ang the
gaelect lists prepsred in the years 18972 and 1548

were short in size, On the other hand, the U.P. Stg@g{ffl
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':Lnteruals not Exnanding sne=
8 list of such members of
Service as are held by them £
for promotion Yta the Sexuice. - i
members of the State Police Service in
in the « list '‘shall ‘rnet be wmors: Than
the number eof substantive vacancies anticip
in the course of the periecd of tuwelve mond

commencing from the date of preparaticep af =
the 1list, in +the posts available feor them
under Rule 9 of the Recruitment ROlgs;  wEEal
10 per cent of the senieor posts shown =gainst &
items 1 and 2 of the cadre schedule of @ S8sER
State or group of States, whichever is greatezl " ==

(2) The Committee shall consider, for inclusici
in the ssid list, the ceses, of mepheEs
State FPolice Service in order @7 SdniBEiEs
in . the GState Police Service upte' aSSatNEEs
not less than five times the number refecred
te in sub-regulation (1):

3) The Committee shall not ordinarily consider
the cases of the NMembers of the State Police
Service whe have attained the age of 52 years
en the. first dey af Januaey of the yYear in
which it meets: & if

gt o [ = -
w

Provided that a member of the State Poliece
Service whose name appears in the select 1list
in force immediately before the date of the
meeting aof the Committee shall be considered
for inclusicon in the fresh list, to be prepared
by the Committee, even if he has in the mean-
while atteined the age of 52 yeers."

It is true that Sub-Regulation (1} of Regulation §
Uses the word 'orginarily' but interpreting the prouiss
te the then Regulation 4(2) of the IPS (Promoticn)

corresponding to the present Regulation 5(3)
Regulations 'iEE.-EZJ.n the case of Unigr of India ¥s.

M.L . Kapeexr (AIR 1874 ©SC-B87), the Hon.Supreme Cﬂﬁxﬁ;ﬁﬂ

had made the following observations :-
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iﬁa alm:: E‘!G nat Finﬁ ﬁarn“a iﬁ“'

the Respondent no.2 thgt“theﬁﬂfiﬁ'ﬁn:“

size of the select list. The maximum size o

118t hes been given in Sub-Regulatien (1)

bers of £he State Police Service more than tmiaﬂtﬁﬁ

number of substantive vacancies anticipated iﬁ:-%ﬁg;:“

course of the perioc of 12 months cannct be incluﬂeﬂlh

in the select list. Sub-Regulation (2) gives a clue

to the minimum size of the list and it provides that

the Committee shall consider for inclusion in the select
list the cases of the members upto a number of nat
list than 5 times the number to be ineluded in the
select list. In case, in any Statesworasin any year .
e the eligible candidates of the qtate Folice Service
but not more than tive times of 3
are more than tu:u:ci the 1likely fwvacancies, then, all
are entitled to be considered for the inclusion af
their names in the select list .and if the sufficient
number of eligible and suitable candidates are available
the selection committee cannot cut short the size of
the list and imn that case, the maximum size will alse
become the minimum size of the select list. In othexr
cases, the availability of suitable candidates for

inclusion in the select list will QGetermine the minimum

54ze o6F the select list. TIn cases the Stete Gout. acts

otherwise, it denies their valuable right teo the Euitg_“_gf

ble State Cadre Officers to get their names Ln@gf”
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A

we m'éy quote a few decisions - U.ﬂt.h‘n. 702 . af ?98?

M.C.RawatVs. Union of 1India decided on 30.7. TQBﬁlfiaﬁ

C.A.No. £17 of 19€7 A.B.Shukla Vs. Union of India decid-

ed on 18.11.1988 and 0.A.No.B26 of 1987 Triveni Kumn

dashi Vs, Union of India cdecided on 9.12,.18988.°" O
the same principle, in case, the Rpplicant succeeds
toa establish that he weas continucusly cofficiating on

tme  senior (post from 3.1.1878 .. ne is entitled tg- thé

benefit of this officiaticn for cdetermining his seniority.

18 The Applicant started officiating on “the seniazr
past g 3.1.1875 and £ill He was appointed to the I1IPS
en £.12.1980 he worked on 6 different posts. His posating
as = or ‘Bhaziabad from 14.11.1976 to 15.7.1977 andk i

SF EQn sikappur  from 18.5.78 to 3.11 .79 .Bas ek been

treated by the contesting Respondents e&s a seniar post S

>

though these  two posts have been trested as equivelent
Es the senior posts in the IPS. 'Senior Past! has been
gefined by clause {g) of rule 2 of the 1IPS Fegulation

off Seniority Rules,1954 and according toc this definitien

senior post means @& post included in item no..l el ths

esdre of sach State .and incllded in items 2 and B
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ef the schedule %o the IPS *leat&tn of Cadre Stramﬁ%ﬁ}r ”u

tar Pradesh

E&gulatiuns 1855. Acenrding. to thaé schedule of

r*"'.

"'-"--_;___:mg&iationﬁ, 48 posts of SPs, 2 uthaz; Sﬁﬂﬁif‘iﬁg Ml |
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and Bulandshahr of this State and came into Exlﬁtenga ;

e

oant -of this office. As by that =time, %he scheﬁulﬁ 

was not revised, the SP Chaziabad was perhaps nmot inelud
-ed im the schedule Prescribing the senior pasts and
Respondent nos.1 and 2 want that the Applicant should
suffer on acecount of this lapse on their part. In the

aforesaid case, A.B.Shukla VUs. Union of India (Supra)

the Applicant was alsﬁ posted as SP Ghaziabad Ffrom
30.3.80 to 19.5.82 and on the refusal of the Respondents
to treat his officiation on the said post. as his afficia
~tien in the senior post for determining his seniority,
it was held that it was a senjiorp post and he was granted
the advantage of his centinuous foiciation on the
Senicar post by counting his tenure as SE Chaziabad.
ihis, so far eas the officiatien of the Applicant as
SP Ghaziabad from 14.11.1976 to 18.7.,18%7 is concernsg,
his case is fully covered by the said case and we need
Aot enter intoc any other discussion for giving him

tiie relief in this connection. On the seame analogy,

we are of the view that the officiation of the Apgliﬂant

a8 BF LID in the EGw Kenpur from 18.5.1978 to 31. 1. 15?9

Ehﬂuld be traataﬁ 88 his oFfficiation gn

14.11.1976 end the Applicant was the first 1ncum-
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.para 17 5 ik mply it

' ~ that certificate d&s required by ;_ax_plr..ar

| gEdle (3) of rule 3 of IPS (Semiority) Rules coule
O it e be issued as it is issued N the, the requirements f“

the relevant rules and one of the conditions iﬁ-ﬁh&ﬁﬁg;

Jﬁﬁ‘ the State deputation should be wunutilised during_“thﬁ'-

relevant peried. The State Govt. has not statﬁﬁf?urﬁhﬁfﬁf
.2

G in  this conpection and it hzs not Beaw established ™ = #H

E
that at the time the Applicant officiated on the afeores 7%“?
said post, the State deputatien guota was overutilised 1

0F was not under wutilised. Further, in the case of -

inaen. ef India Us. G.N.Tewari (Supra' it was held by

the Hen.Supreme Court that the benefit of continuous
e : : . =l : ; :
offipiation im a senior post canot be denied merely 1

because the State deputation reserve quota was ouver

o i T

Wwtilised.

- g, . e b e

i B The Respondents have not denied the facts

.

t‘-

i
pral <f stated by the Applicant in para Bfxvi) of the petitien
that S/Sri Vijay Shankar, Tilak Kak and H&T Amol Singh {
direct recruits of IPS were appointed as SP Bhaziabaed iL

o and the said post was treated as cedre post for them

and similarly Sri A.K.Mitra another direct recruit

had officiated as SP EOW Kenpur before the prlicaﬁtﬁ

and BrivMC Rawat had acted &s such sfter him ans the

said post. was also treated as cadre post for them.

There has, thusy been discrimination egeinst ths'ﬁﬂ#%%%{

~ cant in_traﬁt;ng these posts differently fﬁt;ﬁh§ §@$f£i B,




Bench
it was held that the word 'gnd‘ used in fﬂi@‘ﬁ;ﬁ

of Seniority Rules includes the post menticned in

x

items 2 and 5 of the schedule. We are, therefore,

of the view that even on this ground, on the creation
of these additional posts of equivalent grade, they
shoulc be treated as senior posts according to tﬁe
definition of senior post cgiven under the rygles and
the Respondent nes. 1 eand 2 were not justified inm
denying the benefit of continucus oeofficiation in

the senior posts to the Applicant on account ef his
officiating on these posts for the periods aforesaid.
The petition, therefopre, succeeds and the Applieant

is entitled to the senicrity claimed by him.

13. The petition is accordingly allowed and the Respen
-gent nos. 1 and 2 are directed to redetermine the
seniority of the Applicant from the dete of his coptim
-tsus afficiation on the senior pest w.e.fo 301 .F89¢S
and grant him 2ll consequential reliefs within a
period  of one month fram the date of the receipt

af this erder. The parties shall bear their own ggsts:
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