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Rakesh Gupta

Superintendent, Post Uffices,
Fatehgarh Division,
Farrukhabad and others e...

Hon. Ajay Johri, AM
Hon. G.S.5harm

( By Hon'ble Ajay Johrdi, A )

By this appliceticun received u/s.l9 of the
Administrative Tribunals Act XILII of 1985 the appllcaﬂt, |
who was appointed as Exira Departmental Branch Post |
Master ( for short EDBPM) in the Post Uiflice Kila on
19.2.1985, has challenged an order dated 30,L1.1988

jssued by the superintendent Post Uffices in cnnnect;pn ?

'''''

2

with the filling of the post of EuBFM Kila on the grﬁuﬁﬁg
that since the applicant is still working on the pOStIEN
since 19.2.1985, there should be no occasion for the

issue of impugned letter of 30.L1.1988.

23 The applicant was appointed as EUBPM on the
retirement of the regular incumbent on 19,2.1985 by
the Inspector of Post Uffices after he hed furnished
the required security along with premium for the same.
According to the applicent, his work has been satis-
factory and there has been no complaint of any nature
ageinst him. He has also said that his services are
governed by Che posts and Telegraphs Extra Depertmental
Agents (Conduct and service) nules, LJ64 (hereinafter
referred t © as the sService flules) and, therefore, his

services cannot be terminated arbitrarily without
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complying with the procedures ;r un

of the Constitution of India. He h&ﬁ '1_;gg;¢;h

not been given any show cause notice oOr a fforde

opportunity but the respondents have appoi ‘,n'f@@ﬁq_h

person by name of pP.K.Saxena by an order date._ai

Against the said appointment, the applicant ha»,iﬂ

o

Criginal Application No.41l of 1988 and the appﬂiﬁt

of P.K.3axena was cancelled by the respundents durlng

the pendency of the application. He has also referred tﬂ 1

+he circular issued by the Post Master Generel on 23i2ﬂ8%
wherein he has said that the employees who have crossed
the age limits and have worked in the Department should
be given preference in eppointments. He has also drawn

attention to the fact that rule 6 of the Service nules

provides for termination of service if an employee haes not
completed service of more than 3 yeers.But the services i
cannot be terminated without notice and without following
the relevant rules if an employee has completed the service
of more than 3 years. In spite of this, the respondents
have issued the impugned notice on 30.11.1988 inviting
applicaetions for appointment to the post which 1s presently

held by the applicant. Thus, this act of the respondents

is illegal and against the provisions of law,

3. The respondents' case 1S that on the falling
vacant of the post of EDBPM Kila due to the retirement of
the regular incumbent -nd since action for regular appoint
-ment to this post wnich was initiated on 20.12.1984 could
not be finalised, the applicent who was nephew of the
earlier incumbent was engaged as 3 substitute on an under
-taking given by him by which he had agreed that he will

not be having any right for tne said post. In response TO
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the notification of 20.12, i@ﬁ#'éﬁi*ﬁ*ﬂﬁﬁ?ﬂis
frum the Employment Exchange but it-was

’I

The post of readvertised on 28. AL+ 1985 anﬂ 154

were received in response to the same. One an*ﬂgz app

was nominated for appointment but since he cou1~ Lu; secure

suitable accommodation, he could also not be appof{ﬁhh and

the vacancy was again advertised on 23.3.1985. In :E"“ ‘“a;{gj

to this advertisement five offers were received but all

the applicents were found not suitable. On 31.1.1986, tﬁﬁ;fg
Director, Postal services (for short UPs) Kanpur advised ®

that the post should be advertised agein. The post was,

therefore, readvertised on 23,2,1986 but as a new policy

was under formulation, the appointment process wes postponed

for the time beiny. Therefore, the vecancy had to be read _IIE{
_vertised on 16,12,1987. The nomination received in oy
response to this advertisement was examined and one of the
persons P.K.3axena was found suitable. He was ordered to i

be appointed on 11.3,1988. P.K.5axena's apporntment could,
however, not be finalised because of representation by the
applicant to the UPs on which status quo was ordered by the :
DPs. Subsequently P.K.oaxena's offer was withdraewn but at |
the seme time, the DPS Kanpur ordered fresh notification to

be issued for filling up of the post in a regular manner.

It is against this cdvertisement that the applicant has
approached the Tribunal and obtained an ex parte interim

order to the effect that no one should be appointed 1in place

of the applicant till further orders. The respondents thus

contend that the applicant wes never given & regular appoint

-ment and he has no right to be retained in the post. The
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applicable to those employees emly

by the competent authority under the n&l&%@ﬁfaﬂqqgﬁ,_v

of the Service Rules and since the aPPlicaﬁﬁ u;?.w

________

appointed regularly, these rules do not govern him.

4, In his rejoinder the applicant has said.that & - wWes

‘r'

not appointed as & substitute as & substltuta can 01i be i? %

appointed under rule 5 of the service kules and, th&fﬁfﬂfﬁrfﬁ
the applicant's services cannot be terminated ignoring the:;
relevant rules and without invoking the provisions laid

down for termination of service.

5. Je have heard learned counsel for the parties., The
emphasis laid by the learned counsel for the applicant was

on the fact that since the applicant has worked for more

than 3% years, he should be terminated in terms of the
rules applicable to the Extra Departmental Agents (for

short EDAs) and in terms of rule 6, his service can only
be terminated by following relevant provisicns in respect
of termination of service of EDAS. The applicant wss not -
given any notice and, therefore, his services cannot be
terminated. On behalf of the respondents, 1t was centended
that the applicant has not been appointed in a reguler
measure znd he is not covered by the Service rules. The
post has to be filled 1n a regular manner by following the

procedure laid donw.: The applicant, therefore, is not

entitled for any relief.

O, In the counter, annexure CA-l 1S an application sub
-mitted by the regular incumbent who was going to retire
informing the Department that on his own responsibility,

he was putting the applicant,who was his nephew, to work as




regular arrangament would be'maﬁe, ﬁh{wj#;d ant will f ;n;+?@

over the charge to the regularly Eglﬂﬁiﬁgﬁéiﬁﬁmﬁ ar

hzve no right or claim for this post. The fi%ﬁ:jﬁm h

signed on this application giving an undertakinngﬂﬁr he wi

hand over charge to the regularly selected incumben

applicant andorsed this application on 19.2.1985. Th'ﬁigﬂﬁﬁhy;:";;
sanexures GA-1, CA-3 and CA-5 to the Counter (Reply) filed e

by the respondents clearly bring out that this post was

advertised.In response 10 annexure CA-5, an appointment

was offered to one P.K.3axena which was subsequently cancell
—ed. It is also clear that on 27.11.1987, the applicant had
sent an application requesting that he may be allowed to work
on the vacant post of ELBF Kila. The applicant has not
produced any document to show that after his appointment,
which was made by his uncle as indicated in the copy of the
application whicn is filed as annexure CA=1, he was issued g

any letter indicating that he will be governed by the relevant

Service Rules applicable to the ED staff.

7. The method of recruitment of EDAs empowers the Inspector
of Post Offices to make appointment 1in anticipation of the
formal approval of the Superintendent of Post uffices. The
formal orders are always 1issued by the Divisional Superinten
~dent. In ceses where there are rival claimants, the InSpec
_tor of Post Offices is required to obtain the prior approval
of the Divisicnal Superintendent., The appointment order has

also to indicate thet the ELA will be governed by the service

Rules. The Service Hules also lay down that provisim al
appointment should not be allowed to continue for indefinite
seriods and action should be taken by the appointing authori

-ty well in time before the retirement of the incumbent to
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be Spaciflcally mentioned in the éppﬁiﬁﬁn“grfuw~r

provisional appointee will have no claim fﬁbh giw

_ment. It is also mentioned that efforts shﬂu_;;%;, ade t

give alternative employment to EDAs who are appﬁﬁ'rlﬂ

provisionally and who are subsequently discharged fﬁwm

cervice due to administrative reascvns if at the time ogﬁ

discharge they heve put in not less hand 3 years service.

N e
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8. There is no dispute sbout the fact that the appliciib:
has been allowed to continue To work as EDBPM of Kila Post
Uffice for more than 3 yeesrs. It is also clear that he has,
in terms of the rules, furnished the security as regquired
and he was authorised to handle cash and valuables. 1t was
argued before us that since the applicant was only a substi- ?
tute, he is not governed by the Service Rules whicn apply
only to the regulor employees. Under rule 5(L) of the
Service Rules, an EDA during his legve can arrange for his
work being carried out by a substitute who has to be a person
apgroved by an authority competent to sanction leave to the E
EuAs. The choice of the substitute was originally left to
the EUA himself and normally, such substitutes have to be ]
approved in advance by the competent outhority. The rules
also lay down thet in such cases, the EDAS have to undertake
the responsibility of ths work of tThe substitute aend for the

actions of the substitute, and, in this background it was jﬁ

not considered necessary to get any security from the subs
_titutes. ALL these instructions apply in cases where an

EDA proceeds on lesve or 1s appointed to some other regular
departmental post and the post vacag;;by him has to be looked

after. BRut these orders make 1it clear that for the action
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of the substitute, who is so appeﬁ.mré 1;-: HJ
take the responsibility. The copy @f ﬁﬁé'ﬂﬂﬂAﬂE%gﬁﬁ.

by the respondents shows that these instruf;ﬂgf: were

even in the case of the applicant though the p&;;EW1qE@

introduced the applicant as a substitute was not p ;mﬁ;ﬂhg4

on leave nor was he being appointed to any other jobﬁauh-w~

was proceeding on retirement, in which case the appén'nr+3=

§ I', o F

of the substitute should pot hove been accepted as has bgvhf'

done in this case.

9. In his application the applicant has in para 4.b) S§$é?
that he furnished the required security of Ks.2500 for each
year separately along with premium for the same and even the
security for the year 1989 has been furnished by him in Jec.
1988. Looking into the facts and circumstances of the case,
i.e., that the applicant is continuing in service for more

than three years; that he has been furnishing security along
with premiums regulerly; that the person who appointed him

1

is no more in service, it cannot be said that any other person
keeping

is now responsible for the actions of the applicant and/the
provisions made 1in the service Rules that the respondents have]
to make efforts to give alternative employment to EDAS who are
appornted provisicnally and subsequently discherged from
service due to administrative reasons,in view, we find that the
applicant's case cannot be disposed c¢f on the simple assump-

tion thet he was oily a substitute and, tnerefore, he is not

entitled to any relief. The fact also remsins that the

applicant was not regulerly appointed and, therefore, he hes
no claim for being considered for regularisation by virtue of

his having been continued on the post.

10. In view of the above, we do not think that the

applicant has been able to make out a case for invoking our




post. But we fael that thﬁ appki@aii;q;;#+

be considered under the provisions of para 90

Recruitment Rules which are applicable ta-ﬁﬁgﬁg;ywﬂhu

appointed EUAs and, therefore, while rejecting t

application, we direct that the respondents woulafﬂ

the name of the applicant in the waiting list of Eﬁﬁﬁbm
G5
discharged from service and consider him for futurﬁ‘ 5

absorption in terms of the rules on the subject. The

agplicant's case may also be considered for regularlsaﬁ%;{'ﬂ
along with others who apply for the post as a result of

the advertisement, which may be issued by the respondents

for reguler filling up of the post. .

1% The application 1s disposed of in the above terms

with direction that the parties will bear their own cost

fo

MEMBER (J)

Dated: <5 .2.1989 -;
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