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Versus

Union of India & Others. ... Respondents

Hon.Ajay Johri, A.M, 3
Hon, G.S. Sharma,J.M.

(By Hon, Ajay Johri, A.M,)

By this applicetion received under Section 19 |
of the Administrative Tribunals Act XIII of 1985,the . [

applicant has prayed for the relief that the decisions ' }
' ’ { ‘
of Garrision Engineer Jhansi not to allaw the Y

applicent tb sit for the trade test for promotioen

to the post ef Charce Mechanic be declared illegal -ﬁ
and the applicant should be entitled to be eligible 3{

to appesr in the aforesaid trade test taking him

=

10 have been working as a Fitter from Decembe r,1974.

he is entitled for promotion to wo rk as Charge Meohaﬁiﬁi%}

He has also prayed for a directicn to be issued that

from 26,12,77 with salary and all benefits iﬁ

2, The case of the applicant is. that he was A
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initially appointed as a Plumber but was recategorized |
i
|
f

as a Fitter in December, 1974, When he was premoted '
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also allowed to appear in '!*!&E t&*&d& q&%wﬁﬂr the
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promoted as a Fitterx anly recent].y !te \ﬂiﬁl ’b; :
promoted as a Charge Mechanic only after géqﬁ&wﬁwlu
| of three years of service as a Fitter in accardanne
b’ with S.R.0. 215/71. Later on he was reverted frﬁm”rﬁ
é ) the post of Fitter to the post of Plumber without

any show cause notice and opportunity of hearing.,
Being aggrieved by this action he challenged the
order of his reversion in a Court of law and got a E
decreé in hic favour in March, 1979. It was declared !

that he was entitled to work on ths post of Fitter

e
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' and was also entitled to get the salaries of the peost

¢f Fitter with effect from December, 1974, An appeal

)
. against this order of the Trial Court was dismissed ﬁ
3 by the Appellate Court in October, 1984. So the }
T | i &pplicﬂit;;%c%%d as a Fitter with effect from
o December, 1574, Based on this judgement he had put in

Lo o nearly 4 years 10 months service in Cctcber, 1979. He
has therefore claimed that he is entitled to appear
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in the trade test of Charge Mechanic in accordance

with the policy of the Govt., According to him in

april, 1976 the Garrison Engineer Jhansi invited
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| the Appellate Court he was deemed to have been

but he was told in Aprigg IQF;J “sinc
not a Fitter and.waS'warkﬁng i% ﬁ'FI]ff rm Gﬁjfﬁi
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Again in October, 1979 when he apglied for tha uxﬁglhg

not entitled for the post of Gharga Mgghihir,-;tl

he was told that he has not cﬁmplatpd 2 yuars }mﬂ
of service as Fitter hence he was not allowed flﬁ;iflﬂ
to appear in the trade test. A&ccording to him, i

since by the judgement of the Trial Court and

working as a Fitter with effect from Decemker, 197%,

LA ¥ April, 1976 he was entitled to appear in the e

trade test of Charge Mechanic and similarly in
October, l9?é also he was eligible and éntitled. | |
According te him a number of employees junier to
him were permitted to appear in the trade test

but he was denied the same,

e The respondents' case is that the applicant

o

capnot challenge the orders of 1976 and 1979 by
an application'which he has filed before the
Tribunal in November, 1987 as it is barred by
limitation. The respondents have further said

that the applicant was working as a Plumber from
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&pril 19“6!%;1:16 in 1974 when awuaaﬁms vie 4‘—1-
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the departmental trade test in 1970 als# v&lﬂm;;-i}%ﬁ' -_f?

ind he was recategorized as a Fitter. He also ‘3*,.
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g appeared in the trade test of Charge l‘echanié in “"'#i.{-.
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January, 1975 but he was declared unsuccessfuls

later on the recategorization of the applicent

i
from Plumber te Fitter which was done 1in 1974 waér: |
not approved by the Chief Engineexr vide his letter | i[
of January, 1975 as the post of the Plumber was not ;
in direct line of promotion to the post of Fitter |
: as per Recruitment Rules. Consequently the applicant @
11 a! was reverted, His applications were allowed by
the Civil Court and he was regarded to have been

working as a Fitter with effect from December, 1974.
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i According to the res pondents, msp;,-l;e of this judgement |
By ~ |

i the Department had treated him asy he was helding

the post of Plumber only. In regard to the seniority
' % of the applicant as a Fitter with retrospective

ocffect as well as considerations of promotien as

i. Charge Mechanic the respondents have said that the

Department did not implement the judgement of the
3 Phanel ')

Trial CuurtA»Jhich wys confirmed in the appeal which
('ﬂgm,(: i /
‘”’ T Mﬁh Therefare the seniority
S" .

R‘M 4—9(&”‘ 14¢ ”Ff?ﬁ of the appllcant could not be decided. ©On these
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wae decided in
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4, We have heard the learned eéha@sl f Hf{@g&wg .

The learned caunsel fﬁr T?{
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parties,
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submitted that by non 1mplementatian of ﬂ&a amqgn,h ;:

of the Trial Court the applicant has been dup ; red
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of his further promotion to the post of Cﬁa@g&

and since denial of promotion is a recurrlng'las

the cause of action survives even today while on
-@
|

s
behalf of the respondents the questien of limitatien “

was contested,

S, The clear averments made by the respondents
that the relief given by the Trial Court in 1979%P
of treating the applicant as having been promoted
as a Fitter with effect from December, 1974 which

- aca 4
was upheld in the appeal decided lnA, was not
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given effect te by the respondents, uﬂxwill go to
show that the applicant was definitely entitled
for being considered as a Fitter but the respondents

against the judgement of the Trial Court did not give
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him the benefit of proﬁotion as a Fitter from 1974
«nd thereby denied him opportunity to appear in the
trade test for Charge Mechanic held after the appeal
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action to fix the senfurié?ﬁaﬁkfl
the CHLBIRTYAS Fitters. is“‘a:jj"'l;,"” designati
which the applicant has shoﬁﬁ’iq higéﬁﬁpﬁ@ﬁﬁi;;f&%f*hF
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he is working as a Fitter under'hssls%ant Ga:
Engineexr, Varanasi., As a matter of fact, %E&}
applicant should have agitated the proper C&urt
in 1979 when he did not get the relief but ha_ha&
1ch05en to keep quite. He has now agitated the

‘matter before this Tribunal., We agree with the

QreSpundents that as far as the challenge of the | :

orders which denied him appearance in the trade test

for Charge Mechanic is concerned the applicatien is

e

time barred and cannot be entertained at this stage.

At the same time we also %; that there has been
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no change in the legal paslt¢on in regard to the

!
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fact that the. applicant was considered to have been
working as a Fitter since 1974 as the judgement and

decree of the Trial Court has not been set aside

or modified by any higher court, By the mere executive
action of not implementing the judgement which had been
upheld in an appeal made by the respondents, the
respondents cannot seek protection of not censidering
the case of the applicant for further premotion on
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account of his 1nactlun&ﬂn the non execution of the
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of a grfe‘ﬁ.-anc& aﬂs:iing a{age @%«? der made
“lIQBZ as we have no jﬁri;fhsfw'

& e
i o £ % Mechanic and is therefeore sufferingrin thﬁ mh%tar ﬁ%y*“—'; o
] ‘nr '::*I :
| his promotion, 1
; :
68 In terms of the Recruitment Rules today, the <,
% applicent has to be considered to have completed the T‘ ,
i peried required for being allewed to appear in the trade ’frc

test of Charge Mechanic. We therefore direct that the
respondents should fix the seniority of the applicant
immediately in the category of Fitters and arrange to hﬁld'- |
@ trade test for him for consideration of his promotion te
the post of Charge Mechanic, in case any vacancy has been

filled since the filing of this application dated 17.11.87

3

and eny junior has been promoted, If no vacancies have
occurred they will consider the name of the applicant for
being called for the trade test when next vacancy oeccurs
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o e and cr::ns;der him for promotien d&h cEedeedc offear if he

?ﬁeJh ﬁm&mﬂi v
he comes due £ ill also be entitled to proforma fixatien
4 in the cstegory of Charge Mechanic, ‘

L 7 The application is disposed of in the above terms.

vWe make no order as to costs.
Member (J)
: Dated the_yedw July, 1968. :
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