CENTRAL ADMINISTRATIVE TRIBUNAL ALL/ HABAD.

ORIGINAL APPLICATION NO.105 of 1987.

C.P.Gulati Vs. Sr.DOS,M.B.Div.&others

Hon'ble D.S.Misra-A.M.
Hm'ble G-S-Sharma-J-M.

(Delivered by Hon'ble D.S.Misra-A.M.)

This is an application under Sectionl9 of the A.'F‘

B 8 | Act XIII of 1985. The applicant has challenged the order dated
2 23.1.1987 passed by the Sr.D.O.S. ,Northern Railway Allahabad

(respondent no.l) for holding a fresh inquiry against the applicant

rejecting his representation against denovo inquiry. H
2. The applicant's case is that while working as Station ‘ §

Master, he was issued a chargesheét alleging that while appearing

for a test for selection to the post of CYM/SSGrade, the ﬁ
; petitioner had left the examination-hall at 1130 hours with ;
answer-book and question paper and had come back at the }
"" o close of the examination at 1330 hours; that the inquiry officer 1‘
F i submitted his findings and gave a report that the charges levelled |

against the petitioner were not proved(copy annexure-4) ;‘thathl
I
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the disciplinary authority passed the order of punishment of

' removal from service without/ app.iyinngind and recording

™ reasons for not agreeing with the findings of the inquiry Oﬁltar;
that he;ﬁled an appeal to the appellate authority ek respo i
B and " ;
£ no.l,who heard the appeal/,found that the order of rem

fro
-anservi_ce was void ab initio and cancelled the pt

that respondent no.l again reopened the case and issued a

s

chargesheet dated 24.1.85(copy -anmex-u:re-.-?e}. The |

challenged the issue of fresh chargesheet and t e
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restraining them from holding fresh denovo inqui

% the same charges. An interim stay rastramm@ the  ai
ik v SR

AT
o

respondents from proceeding with the inquiry w“a}s : ‘m

*

passed by this tribunal.

3. In the reply filed on behalf of the respond-

ents, it is stated that the order passed by respondent

R no.l quashing the proceedings and punishment order ‘_ g
| .- -* w as : I ‘-. :'1: L]
was not an order passed on merit,but/ on the ground g
T Fat that =
Bt | of technical defect,that it is denied the decision
pa8
. e, ; S : &
y to hold a 'denovo inquiry from the stage of issuance 11’
pfa chargesheet was with malafide intentionsthat ‘-"*"@
sri  A.K.Manocho,Divisional Operating Superintendent - 8
L who acted as a disciplinary authority in the instant i §
case, was not a competent auithority, that Sri Manocha
had recorded his own reasoning while passing the
order of removal disagreeing with the findings of |
i the inquiry officer; that respondent no.l,who Iis the ,ﬁ
' : L1
correct disciplinary authority in the instant case, i
had passed this order in appeal after careful consider- %
7
ation in the light of existing rules; that the decision !?

to initiate denovo inquiry was taken as there was
technical flaw in holding the inquiry and not on the
ground of merit and any allegation to thé contrary
is not admitted and denied;that it is well settled
principle of law that where first inquiry 1is vitiated

owing to technical defect, afresh inquiry on the same
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did charges can be held on mem; Pt

o SF-5 issued to the applicant is in ca'dm‘ a-md

nmﬂnfrlnge any law; that the apphcan’t had fil&&d &Fﬂ
appeal against the order to hold a de novo mquuy

to respondent no.l, who had passed the order for

ade-novo inquiry in the capacity of the disciplinary

authority and not as an appellate authority; that no

i appeal/representation was submitted bythe applicant
:@1 & | against the order of respondent no.l to a higher @a 5
?f_' 4 authoirity and the instant application is not maintain- .
g : able under the Administrative Tribunals Act.
-4 o
- 4. A rejoinder affidavit was filed by the appl-
cant in which it is stated that the reply filed by i
APO is not proper as it Ishnu.ld have been filed either
by respondent no.l or respondent no.2. The appibdnt
] allegation made in the claim petition were reiterated.
The applicant filed some documents which were brought :
| on record. | :i
,n _
k =g ﬁm"‘ 5. We have heard the arguments of the learned %
; | counsel for the parties. The main point for decision ]ﬁ
in this case is whether a de-novo inquiry could be
o> ordered against the applicant. The contention of the
ko
‘ learned counsel for the applicant is that as the i
| applicant was exonerated by the Inquiry Officer no 4
fresh inquiry could be held into the matter and the o
r- >

‘hrder passed by the respondent no.l holding fresh

inquiry was illegal and should be quashed. Learned -




PN

mlnaily ordered the holding of an muify and ha:d
the punishment order, was not competent to do so amt

the disciplinary proceeding was illegal from begmmn& fﬂ
and the order passed by the respondent no.l was a r_:

order and that in law there is no prohibition for hg

fresh inquiry, if the inquiry held earlier is quashed dﬂﬁ. t:a:

some technical defect. Learned counsel for the apphcan%t
cited some case law in support of his contention which are

dealt herewith.

)DWARIKA CHAND VS. STATE OF RAJASTHAN A.LR.

1958 RAJASTHAN page 38 . In this case an inquiry

was held into the conduct of a clerk in Tehsil SANCHORE
and the Collector held adepartmental inquiry and came to
the conclusion that no case had been made out against the
applicant. Subsequently, at the instance of the Anti Corruption
Officer Jaipur the State Government ordered the Collector
to hold a fresh inquiry. It was held that once a departmental
inquiry is over and public servant has been exonerated, no
second departmental inquiry on the same facts can be ordered
unless there is a specific pruvlslonz\;;vwlng an order of

exoneration in the service rules or any law.

i)V.D.GUPTA VS. STATE OF HARIYANA AIR 1972,

S.C.,2472.In this case it has been held that if an order
affects employee financially, it must be passed after objective
consideration and assessment of facts and after giving him
full opportunity tomake his .case.

In our opinion none of these two rulings relied-upon
by the applicant are applicablé to his case. In the case of
Rajasthan, the inquiry against the delinquent had alredy been
ance concluded and he was exonerated by the competent
authority. The Rajasthan High Court was fully justified in
quashing the second disciplinary Inquiry started against him,
at the instance of Anti Corruption Officer. In the' instant

case the applicant was not exonerated bythe competent officer

but only the charge framed against him was not found established
by the inquiry officer. The disciplinary authority had not accegatad" |

the report of the inquiry officer and there was ,tharefeffe,
no exoneration of the applicant on merit. The applicant himsel
had preferred an appeal against the punishment awarded
him by the disciplinary authority and even on al, wh

2 __'-wags‘ heard [ayt‘hg S;.L.Q.S {respeﬂdﬁm hra.li; Ela wﬁﬁf ﬂ% e
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(v) of his petition to the eifect that thﬁ resp:
cancelled  the punishment on merits.On the

‘annexure A-2 shows that he had not entered m‘tra *Eh‘e

of the case at all ,merely on the ground that the 13@5
had acted as disciplinary authnrlty in the case was not b
ATy RN~ O

competent authority do dn Se There was,therefnre, no - o

exoneration of the applicant on ment.

The second ruling relied uponn by him has no d;rac:*t

application to the point In controversy,it simply lays &wn

that before an order which may prejudice an employee is

passed, he should be given an opportunity to explain his case. e

On the other hand there are subsequent direct decisions
of the Supreme Court. In ANDND NARAIN SHUKLA VS. STATE
OF M.P.,A.LLR. 1979 S.C. 1929,it was held that when an earlier
order was quashed on a technical ground, a second inquiry
on the same charges can be held. In STATE OF ASSAM VS.
J.M.RAI BISWAS A.LR. 1975 S.C. 2277, it was held that no
government servant can urge that if for some technical or

other good ground,procedurai or other, the first inquiry,or

pumshment\cr exoneration is found bad in law, a second inquiry

is permissible under the law. The contentionsyraised to the
P~

contrary by the applicant are,therefore, devoid of any force.

It was also vehemently argued on behalf of the applicant
that the respondent no.l ,who had heard the appeal of the
applicant against the order of punishment passed by the DOS,
could not himself act as a dlsmplmary authority,so as to order
a fresh inquiry against the applicant. After careful consideration
of this matter,we are of the view that neither in the Railway
Servant(Discipline and Appeal) Rules 1968(hereinafter referred
to as the D&A Rules, nor in any other rulegs, there is a prohibi-
tion that in the peculiar circumstances like the one beifore
us, the appellate authority can not order a de novo inquiry.

We will like to examine the scope of the powers and jurisdiction

ofan appellate authority hearing m appeal under Rule 22 aﬁ

b




&PDEHE.‘I:E authurn;}a Mdes fﬂe E:Wm:gl‘, .l _x .

,l_lnquzry was not conducted as an inq
funder rule 9, the appellate au'thm'ﬂ:y shwld‘ .
-imquxry uﬁccardance with rule 9 of the Pc
of this specific provision asking an appellate

the work of thedisciplinary authority, the re*.spf

committed no error in ordering a de novo inquiry

the applicant on comming to the conclusion that inste

T the DOS, he himself was the competent authority to ac i
~ _ the disciplinary authority in the case against the appllcm. 3

We thus find no lack of jurisdiction or any other ﬂlegalltj.t o

: nn the part of the respondent no.l and the impugnﬁd order ;;

passed by him is perfectly in accordnce with law and c:.ai[’s

for no interference.

The petition is accordingly dismissed,without any order
as to costs with a direction that the disciplinary authority
against the applicant be concluded expeditiously. The interim

stay,granted in the case stands vacated.

A.M.

s 35/26.8.87




Registration (OA) No. 105 of
cC.P.Gulati
Versus

Senior DOS Northern Railway,
Moradabad and another

Hon'ble D.S.Mi ra,A.M.
Hon'ble G.S.Sharma,JM.
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( Delivered by Hon'ble D.S.Misra) oL

| Lo

This is a review petition ageinst the _;h"
judgment dated 26.8.1987 passed in original . f?ﬂ

application no.l05 of 1087 dismissing the claim
petition. The review petition has been filed on the

¢round of incorrect appreciation of facts and tﬁ&flﬁﬁii

applicable to the cése.

2. We have heard learned counsel for the S

parties and have gone through the documents on A

4 that the factual and legal points 'gf?wﬂ

record.We fin

ijtion are the same &s ﬂtwu— j

raised in the review pet

taken in the original application.

or any factual error, have been p&1ﬁt¢d

review petition. We are of the @piﬂi&ﬁ thﬂ%
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