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KePeSrivastava o s _ Applicant
Vs,
Sl i
Unlon of India & Others eee. . - Respondents

Hon'ble Mr.Justice U.C.Srivastava,V.C.
fdon'ble Mr. A.B. Gorthi, Memmer (A )

(By Hon.Mr.Justice UsCeSrivastava,V.C.)

This application is against the order cated 4th August

1986 passed by the President of India imposing the pPenalty of

cut of 10% of monthly pernsion for a period of two years. This

Punishment has been given to him in respect of the Proceedings
which started against hhé applicant prior to his retirement and ||

subsequent to his retirement in view of Rule 9 of the 1

.

CCS (Pension) Rules, 1972. The applicant who started his K|

Service career as Inspector of Central Excise on 3rd March,
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1949 and later on promoted as Superintendent of Central Excis%ﬁ?ﬂ
.Emﬂéuﬁyﬂ ;ﬂ_.;

He was retired on 31st Oetober, 1982 after attaining the age s |
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superannuation. The proceedings started against the applicant

on the basis of the chargesheet issued to the applicant which

contains two charges.
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P Uncer the orders of the Assistant Collector(PreventiveiQf
i

@ preventive party consistinc of tne applicant as a Superintendaﬂ'

and .four Inspectors of Central Excise visited tr.e Premises of
M/S Gujrat Tobacco Store at Vareénasl on 6.6.77. According to

the applicant the stock ang accounts of the aforesaid licensee

on checking were found to be correct. However, a few transport
documents under which the tobacco in the licensed premnlses was
received and recorded in the EB-3 register were not re&ﬂily
avallable with the licensee as his Muniﬁ who handed cve:;: the C
pérmits‘was not there. The lincensee wanted some time to trace
Cut tie same and after a few hours the Preventive party made an

effort to complete the verification of the remaining permits
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with fhe EB=-3 register but as the 5hop was found closed, 1
therefore, it could not be completed. The applicant was
served with a chargesheet on 8th August, 1982 in which it was
stated that he demanded and accepted a sum of Rs.100/- as
illegal gratification from the proprietor of the firm in
Presence of other officer® and other persons, and he failed
to make entr¢ies in the licensee's account regarding the
result of preventing checks and also failed to book any
offence against the part for‘tﬂe discrepancies:observed
during the course of checks. The applicant denied the charges
against him and the explanation of the applicant was that
there was no denial by the.party to produce the documents
except Ehat he wanted time for the same as referred to above

as Munim was not Fresente An Inquiry Officer was agpointed

and inquiry proceedede The Inquiry Offiger submitted his ]l

report on 16th February, 1984 and held that the first charge
against the applicant regarding acceptance of Rs.100/- was j

not proved but held that the second charge was proved. The
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second charge against the applicant is as followsi- i

“"The charge against the applicant was that he failed to
maintained absolute integrity and devotion to duty and
thereby to have acted in a manner unbecoming a Govt.
servant and therecby to have contravenea the provisions of
Rule 3(1) (i), 3(1) (ii) and 3(1) (iii) of the ccS(Conduct)
Rules, 1964 in as much asi-

2. That they are alleged .to have failéd to make any entry
in the licensee's account regarding the results of the
preventive checks and also to have failed to book any
offence case against the party for the discrepancies
Observed by them during the course of checkse.

As 1t was not aﬁgase bér offence and that is why
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it is not registered. 1In this petition also stated that at-any

point of pemiéod the department did not book any offence case f

R
against the said partyg. Yet the applicant has been charged afﬂ
not booking any offence.ln view of the provisions of Rule |

9 of the CCS(Pension) Rules, 1972 the President of India 1ssued |
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a sShow cause notice afteyv considering the findings of the
Collector of Central Excise on the Inquiry Gfticerls report

on l2th September, 1985, thrbugh which the applicant was required
to show cause as to why 20% of the monthly pension otherwise
admissible to him be not withRelc on permanent basis. The :
matter was referred to the Union Public Service Conmission for
consilaeration, as required under Rule 72 with the. reply of the i
a;plicant. After having considered the advice?%he Commission A’“
the President of India has been Pleased to pass an order imposh&
a penalty Df a cut of 10% of monthly Pension otherwise admissibh'
to him furhperlod of two years. The applicant filed a Review

application to the President of India which was a+s0 rejected £

~on 1l.12.87. Thereafter he has approached- - the Tribunal, |

3e - On behalf of the applicant it was contented that
the main charge against him has failed ang the second charge
which arose out of the first charge was inter-linked with it

_ PN
and ﬁ&iﬁﬁ'said to have provea. 1t was not such a charge on ’ﬁgt

which.the punishment which has been awaraed could be so awargéel. |
|
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Further the second charge itself, not proved in as much as it ]
gwi“l»':f e
was not the guii%yhof the applicant to book an offence and that

to#when no offende has been made out and furbher the rule was
applicaple only when there was refusal bykhe party to give the
pPapers. 1In this connection it has been contended that the
reliance of the Department on Kule 41 of Central Excise Rules

©of 1944 fas uncalled for as the same applies only when there is
' L.
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refusal by a party and in this case there was E t from the
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party. The findings to which the Commission also agreed was

o .

held to be untenable in as much as the entire exercise of making
checks by the preventive officer would be neaningless if it was
tOo De considered that the preventive officer coula not take any
action in case irrégularaties.were found during the check. The
commission took the view that the failure of the firm in Question
to produce trunsport docunients attracteu the provisions of

rule 41/226 of the Central Excise Rules, 1944 ana in view of this

the second allegai.ion was froved., But at the samé time CGmmissia{}
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observed that the applicant as a menber of the preventive party
was under the overall supervision of Shri Srivastava, he could

not be held responsible for this lapse. Rule 9(i) of the

pension rules reads as under:

"The President reserves to himself the richt of withholding.
Or withdrawing a pension or part thereof, whether yermanent-.
ly or for a specified period, and or ordering recovery from
a pension of the whole Or part of any pecuniary loss caased
to the “overnment, if,in any departmental or judicial

broceedings, the pensioner is found guilty of grave |
misconduct or negligence during the perioﬂ'of his service

including service rendered upon re-employment after
retirenent,

The rule (9, @8s abstracued akove indicates that the orders for

recovery irom pension is to be made for witholding and withdrawing| |

the pension or part thereof whether permanently or fcr-specifiedﬂL

the President has a right to withdraw or withold the nension
in part for permanently or specified period and also the
President has ® right to order for recovery from the pension
or pert of any pecuniary loss to the Sovernment)i%gi in the _Ef-
departuentdl &nd- judicial proceedings the pensioner is iound |
gui;ty of 'grave misconduct® or 'neqligence!, Right of pension
is @ fundamental ri _ht and a person can be deprived of the same
only in ac.ordgnce with law which is reasonable. The Govt. can |

recover, if the question of recovery arises only if a pecuniary |

loss is eeset and in case no pecuniary loss is eest there is no
L L

questicn of recoveypy., The question of witholding or withdrawal

of a pension can be done by way of punishment, this means that

a vensioner 1s to be deprived of the pension which te earned as

a result of his service to the Government uJenartment, Although

the rule does not state that witholding or withdrawl of the !
[ - ; i ; :

pension can be done only if the Government . @ pecunlary lossy | |

- : . & o
but 1t cannot be totaliy detached from it, and even otherwise

this can ke done if the pensioner is found quilty of grave

b= L |
misconduct, If & pensione® is deprived for gﬁii£¢=e{ grave
: P : *./L PPy V] :‘"] . A
misconduchhe cannot be densnrived oftthe Misconduct SRdee-ss—ist
L

is grave in na.ure, I[iisconduct coupled with gpavity means |
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. misconduct of a very serious negure which does no! admik
of any vewssry condonation,concession or relaxation., The
~isconduct said to have been proved against the applicant
is only of a minor nature, In case the first charge would
have Leen oroved it .could have been contended that the
grave m.sconduct has been oroved put non reqistrétion of
+he cases conseguents/of which has also not been stated

may be a misconduct bat it cgnnot be a éraue mésconduct,
The same not being grave misconduct, the pension could not
be witheld. Withholding of the pension is thus obviously
not supportable by law, /and an aroitrary exercise of the

oowers is 1in violation of the provision of law. AS such

;ﬁe aonlic;tion deserves to be';llowéa}and the order dated

s , Y
4th August,1986 1s quashed, No order as to costs.
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