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t This is an epplication under Section 19 of the *
| .

;‘ Iy F/ | Administrative Tribunal Act, 1985, The relicf prayed in the :

| . s
/ application is a direction to the respondent to interpolate '

f

| the seniority of the applicant over his junior counter-parts,

who heve superceded him due to administrative failure. The
I gpplicant also seeks a relief of keeping uﬁ of pay as per
; rsles in comparison to his juniors,

2 The grounds on which .he reliefs have been asked for

are that the promotion of the applicant as Wheel Attendant

! wes delayed by 13 years after he hod cleered the test, The

applicant waes enticled to be promoted with eftect from 1.1 .65/

545.1965 @8 Wheel Atcendent, because that wes the date from

which vecancies were zvailable; that the promotions to skilled N

'nd highly-skilled Grade II and I were also delayed becayse
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from 31?3‘“?& He passed trade tes

" ik

promoted as Wheel Attendant on 5.1,1970,

from the post of Uheel Attendent to the post o

without any reason from 1“9.?5 He was repromotec

Attendant on the besis of the tn *w:u held on 5,.,2,1965,
wi l:.h effect from 14.,3,1978, Due t"ﬁ'f"“’_ of the promotion
the follwing persons, who were junior to 3__.?'"31:_1{‘”:’_;:11;:;: his
seniors:- e .'*r-.

(1) Ramesh Chandr= Salig Ram

(2) uma Shanker

(3) Nerain Dess

(4) funshi Lal Ram pd,

(5) Keshav Dass Jagannath

(6) Kalicharan

(7) Ram Swarup Rem Charan

(8) Gurdeen 3anta

(9) Pooran Gznesh

(10) Lakhaen Lal Buddha

(11) Dariyao Singh

(12) Kashi Ram Nathoo

4. It is stated that the first two persons in the E Uil T

list do not fall in originzl cadre of C & W Khalasi of

Jhansi Divisicn and had no legal right to be considered

for the post of wheel Attendant, The others in the list

Fie's @(/"‘




05.01.70, 0?;@3,7§Qgﬂ3@§$ﬁﬁ%gmﬁ and yet the

not considered for promotion.
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% 5e The respondents in ﬁﬁ%ﬁﬁ?@iﬁ has stated that
i the application is barred by time and should be dismissed
| It is also mentioned thgt;the appliaanfg a )
any appeal on 26.12.,86, but has merely gwé:n o
without any date addressed to Chief Persomai .
& Bombay V.T. It is also stated that the appllcaﬂ*hﬁﬁﬁih~}‘thf .
. HI‘ ,fé"":r

trade test of Wheel Tapper/wheel Attendant on 19. i
and not on 05.02.65 and was given local officiatlon';ﬂmf
05.01.70 on purely temporary basis. The app Licant wasvﬁfﬁﬁﬁ;j;yi
- roverted because a person, senior to him, had to be Prﬁm. '"‘A{”“’IH

|
The applicant was again promoted to cfficiate locally asit

semi~-skilled Fitter in the grade of Bs. 210-290 on
14.03.78. It is stated that all the employees alleged to 4[

be junior by the applicant were p romoted in accordance |

with the prevailing Railway rules. They said that sri

Ramesh Chandra Salig Ram was appointed as Carriage & Wagon i"

| Khalasi on 26.09,.1957 in Nagpur Division and sought transfeix

E ' o Jhansi Region, which he joined on 12.06.63 and was given §

seniority in that Division from that date. Since he had

passed the trade test of wheel Tapper on 05.09.64, he was

By

promoted on OL.01.65. It 1s stated that the policy before |

A
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test. Th is 1?_111“*_r after 22.10.1970 anc
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'3 promotions were HIEﬁfﬁ?iﬁ?Eﬁﬁﬁﬁﬁﬁﬁ@ to the sen
§ said that Sri Uma Sheanker :‘“u‘I‘ was originally =zppointed
gl '
;i Gengman, but was transferred tu“i‘I %.Is L!d arptment as Khalasi on
| 31.12.1962, He has been giuan'Banintﬁﬁjjﬂﬂﬁghgﬁw?ﬁyﬁ:gﬂ;fw*
Usgon Dep-rtment frog 11,.8.1959, Although there is nothing
on record to show :hat he was transferred to C &?ﬂrhru rEme
N‘ﬂ.ha‘-twtﬁl\ o
on being W surplus in the Engineering Dapartmani'mh
el trode test of Whecl Tepper/Wheel Attendant on 3,1 ’ig’.{ﬁu nc q‘u

i wmwwwwmmp vﬁ { .
applicant, It is scated that even if 3ri Uma Shanker had ba i
ji'?;! siven saninrityﬁtn131.12.1962, it is the date on which the apfm;;%T 5?3
cent also joined service, Sri Uma@ Shanker would hsve been i
considered senior to the applicant, bec-use his date aof birth

being 1837 while the date of birth of the applicant is 1940,

It is stated -hat persons mentioned at serial 4, 7, 9 and 14

in the Annexsre 1, had joined service earlier than the

¢

applicant and were promoted to Wheel AttendantsA?n 21.1,1970,

19 .11,19768 and 1,6.,77 on account of their seniority., They

e ———— — —— e

passed trade test latar than the applicant did, The ! f'?
employees at serials 5, 6 and 8 were trade tested prior to 1
the zpplicant and haod been promoied on 30.6.1964, 30.,6.,1964
and 3,6.,1969 respextively, but they refused their promotion
| and suybsecuently they were promoted on 12,2,1970, 21.2,1970 ;df

and 11,8,1970 respectively, They s .ated that the dates
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it has been stateu t.h"a "*‘*“3‘ esg two persons moyed

and Wagon Ugpartment on 13;;?1?!_{_ t: ;"_;'_f.-'.-'_;_;i'}.i:'-:"_'i.,-}i 10N

vacancies of Carriage and Wagon VO _ '-~‘ sent Khalasis and they
wore entitled ta tha benaefit of S0 pnﬂi . service
pangmen towards seniority and wers piven du T.‘ ‘“‘_ 17.07.61
and 21,06,61 respectively in the cadre of c::ﬁ.aa mun,a;m on

Dapartment Khalas is, Thus, thase two parsons uwn, ior

«*"*_

to the spplicantg, It is stated that the position uw
axplained to PN members and the case of the spplicznt l;-ftm
that fogum was finally closed after the members were uuminuh
of the propriety of the case of administration. It is ahataﬂ'-“;'— .' N
that the applicant did not file any appeal. Thess dates of Tt
p.N M proceedings and sppeal have besn mantioned to bring the

applicant within a period of limitation, They have stated

that the appl.{catiunzla,tima pberred. He could not be sromated
on 01.01.,65 a8 he had not ~assed trace test and he could not
be promoted on aubsequent occasions because his seniors were
availehle for jromobicn, Thus the respondent sbated that all
the 13 employees mentioned in Annexut® - 1 were senior to the
spplicant and that the applicent did nat exhaust departmental
remedy by filling raprasantatiun’u.paul and as such the application t

is liable to be rejected,

o s

6o The epplicant in his rejoinder has mentioned that
he hzd sent I.'Epreaantat.i n dated i7.12,86 b, registered

post under dfficial receipt, ‘Ot oz etated’ tvat WS e ohsd wss |

finally decided by the respondent on 10.07.86 and in view of
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tested on 19.5.1966 and hes re-iteratec
R

tested on 5,2.1965. He has stated t

of temporary or ni’fﬁrﬁ g post, because prombt

Railway Bosrd's letter No,E(NG)16909 5/ 31 r;,ﬁi@_iﬁ?ﬁﬁ 12 .8.1971

' has cited the provision of paragraph 316 and 317 of Railway

Establishment Manual in support of his case, i“'_, applicant

r

stated that Sri Uma Shanker Ram Ratan joined on 11;1
— not on 31,12,1962, He hes stated that no senior person was

left out for promotion when he was promoted in 1970, Ha

& _;f_:ﬁ_
i scated that the statement by the respondent that all ;. :

s s
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junior to the applicant were promoted in accordance with thﬁﬂ- . F :
prevailing Railway rules =nd pr.ctice invogue is vague and ?
irresponsible, He has stated that he cannot be consiered
junior to S5ri Ram “hondre Salig Ram, becayse he was not

asked to appear ih the trade test in 1963 or 5.9,1964, He cited
}Lha judgment No.TA 952/87 Union of India Vs, Shyam Mohan in
support of his claim. He has clezimed that he should have been
given seniority over Ramesh Chandra Salig Ram and Uma& Sheankar
He has stated that seniority cannot be adjusted retrospectively { s
on the basis of change in policy of promotion in accordance
with the seniority,., He stated that the respondent did not
plece any policy prior to 22,2,1970 or from 22.2,1972 onuards, :

He has stated that if seniority were the sole criceria, Sri

|\ paras yuni GCanesh who was gppointed on 2,11 ,73 shnuldl,haua ' %J‘ *1
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haua b Y 1::':“{513;'51; d senior

and Sr'i'-' _'_':*._I-JJEZ‘ , He has stal

serials 4, 7 and 9-a Lo aT issed thi

f .y

applicant, they Ehuuld 'ﬁ?i e been stated to |

e

him, He has also stated thit P "'m?i?l?{'i‘-a at serials 5, €

were promoted after the prnmuticm n f {j__; s applicent in 1970
| and should, therefore, rank junior to ‘fﬁ“ﬂ; He says th:t

dateg of trade testg of Sri Munshi Lal ,Sod | Keshay Das and 5ri Rem Sy

)

| Swarup at serials 5, 6 and 8 in Annexure — 1, are di

the dates shown in paragraph 11 of the written *_J

.‘-F

N it is not knoun as to which dste is correct, Hence Ehﬂi"‘ﬂ
showun by the spplicant should be accepted, He has E‘Iaf IJ
- R
stepping up of his pay over his juniors Uma Shanker and ﬁrf f i
0 .-'V Rzmesh Khandra Salig Rams He has stated that there were \
more than 13 vecancies aveilable on 5,1,1970 onwards and th&l‘é'r:‘ =
was no question of reverting the #pplicant and if reversion Y
h=d to be done, it should h've been Sri R~mesh Chandra ml\tb
should h-ve been reverted, He stated that weightage of 50 %
of seniority came into effect from B.1.1981 onwards, He has | :
given names of Sri B dri Prassd, Onkar Neth and Sri Jony
Khudasbux as persons who were senior to Salig Ram and were J
trade rtested earliesr to him on 12,9,1963 and promoted on ;
15.9,1366 and 5~7-1967,
7e The arguments of sri R,A.,Nigam, counsel for the applicant
J end Sri A.Ke. Gaur, le rned counsel for the respondent were | 27
heard, d F_;
|
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and the application ﬁif

10.07.86 ( Annexure A-II) that fhe-gﬁyi of

l the applicant was still in dispute ?ﬁ dﬂuliﬂﬁﬂ;;$?5

CONCLANSAD e
the'lm arrived at in the P. N.M. w‘a -a%;. municated

to the applicant on 10.07.86, The first t”ﬁhﬁhm
of the rejoinder affidavit of the applicant s
a representation was filed on 27.12.86. Ther@fn |
the application of the applicant filed before thfﬁic
Tribunal:is within the period of limitation. ffdvf w.:‘

§

2

9. The second issue raised by the respondents ;
* is that the applicant should have availed 6f the

departmental remedy first. This has also been answered

by the applicant in his rejoinder application in the

first two annexures regarding despatch of his represen-

tation on 26.12.86 and service of acopy of it in the

office of carriage and wagon Supdt. on 27.12.86. Thus

the applicant had approached the department at that time|

although the respondents do not appear to have performed ;
ef
their responsibilittlconsidering it,
A 10. The respondents have mentioned that employee 3
were trade tested at their option upto 22.10.70 and 55;;
thereafter, they were trade tested according to their ;E;k
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of passing of trade test at

promotibh-Dﬁfﬁiﬁﬁﬂﬁﬁlﬁlﬁuu
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mentioned by the respondents 1n THELL
is true, it is not understood how Sri Nar: in Dass

could be promoted be fore the . T'Zj:”__a_tl‘fl as Sr.

Dass passed the trade test on Il 70
{ 3 did so on:05.02,55 according tnmh‘**iyﬁnfﬂﬁﬁﬂlﬁia and
_ 1 19.05.66 according to the averment of the

This could only have been done if the appk- iﬁ@ﬁjﬂa

taken a promoted on W and was not 3‘3 en intc

-F..

consideration at the time of promotion of srifwaﬁﬁ&ﬂ
Dass. Even if the applicant was promoted on ppme%;l{ ,

;- officiating basis locally, he was entitled to be TR W

considered for regular promotion at this time.

&
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11, The applicant has contended that he should 3
be considered senior to thirteen other_whgel attend?nt%; 1
mentioned in his application and given seniority as
well as fixation of pay from the date of his junior
sri Ramesh Chandra Salig Ram's promotion as wheel
attendante His appiicatiun is based on the premise

that date of passing of the trade test is the sole

"the provisions v
== Jin paragraph.316 and 317 of Indian Railway Establishment'
B

it

' A
criterion for promotion. The applicant has mentioned |
’

Mannual as the basis of his claim, Howaver, he date

x of trade test cannot be the sole criterinng the date

of declaration of result, the existence of "~ vacancies, . -
R
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has shown ex}'*ilﬂJL“ﬂwﬁ{ﬂﬁiﬁﬁiEﬂﬁLfﬁF:“"fﬁ’”T¢“*

| .mlnot shown how many <tIr
Yal> . available at the oo the vacancies
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12, As regards the applicant's contentior
regarding the existence of vacanc | |
appears from Annexure A-II that five mm s existed f]
from a date earlier than 17.12.64 which \nru» : TH 2d up |
on 17.12.64 by promotion of five trade tlsted fc.n ﬁm;_’_
including sri Ramesh Chandra Salig Ram. Hmvtr. in ﬁj?'.-: |
= counter affidavit which was prepared subseqmntl? t ._ %
date of promotion of Sri Ramesh Chandra Salig Ram as ._
wheel attendant is mentioned to be 01.01.965. tha't. i

5

it may, since both the dates are earlier than
applicant's claim of having passed the Trade Test on
05.02.65 he does not establish his claim to promotion
with effect from 01.01.65. The respondents have '
stated in CA that the applicant could not be promoted
against 5 vacancies of wheel taper and basic fitter

on 15.10.65 as he had ipassed the trade test of

wheel attendant and not of wheel taper and basic fitter
and that %oo on 19.05.66. Regarding the vacancies on
which the applicant was promoted on 05.01.70 and seven |
vacancies which were filled on 07.,03.70, the respondents
admit in annexure A-ii that no record was available as

-

to why the applicant could not be promoted :against these | S
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g Tribunal

which the Tribunal has held that .
enﬁloyee cannot be given from the & h;";
but from the date of announ cement of Tras de Test.
Tribunal had als© considered the
of India, who was the applicant in that cas _.w ;gfv‘v the

senior. The Tribunal found that this averment washn
% supported by any circular of the 4
found that the circular of Railway Board no. E(NG).-_'.___?;'."'-

SR=-6-7 dated 13.08.59 laild down

effect that the policy prior to 22. 10.70 was
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mrmnt »)f% ﬁa[_,, uUnio

g i

emp loyee who passed the trade test earlier hsamé 4 **

Railway Board. It

w that all vacancies

which arose on Or be forel2 .08 .39 were to be filled

in accordance with the provisionss
ing staff on the basis of date of passing the trade test
or the date being declared suitable foT the higher post

while all vacancies uccur:ing thereafter are to be

filled in accordance with the seniority from amongst

qualified staff available on date of occurrence of

"

procedure of promot-

vacancies. However, since the resp-ondents in this case|

have themselves averred that they followed the pilicy

of promoting those who passed the Tade tests earlier

Me to be considered senior as
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per practice adopted
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14. The a’ﬁp 1%@1 s claim for
promotion from 05 .01.70 cannot be |
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it

N '%]:_h:hv. “'::EI L “__L,__

promoted only on tempora
His claim- on the basis of‘hhe
no. E(NG)/169 @l 5/31 dated 24/2 2=
re joinder is not tenable as the lett@r ,,,,,,
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confirmation after regular promotion and ﬂE,ﬂggﬁﬁﬁfﬁ%-lvn
not been able to establish that he was prdmé on a
regular basis on 05.01.70 after due sekactidh;a ﬁa[h,Eng¢;€nj.
ty test. In the light of the above disaussrhon;! fqa {-_--c-_;_:;-_a_jg-__.. y
the claim of the applicant for being considered fa__-' \;}g}

: %

promotion made on the regular basis after this date .
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established. The interest of justice would be served
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if a direction is issued to the respondents to reconsi_;i-
th

E

should start as soon as a copy of this fudgement along wﬁfﬁ

his case for promotion along with those of other elig:

candidates by me ans of a review D.P.C. such a process

his representation is submitted by the applicent and *?=$t

completed within three months of its receipt. 1In case

the applicant is found eligible for promotion, he shall |

be given promotion and all the consequent13£~benefits. 3 | o

il

15. There shall be no order as to costse. ff
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