Registration (0.A.) No. 826 of 1987
=P, Sharina R

Versus
Union of India & others e

Hon'ble Ajay Johri, A.M.

—

In this petition filed under Section 19 of thé-

Administrative Tribunals Act MIII of 1985 the petitioner, C,P, Sharma,

who was working as a Head Clerk under the Station Superintendent

(SS), Northern Railway, Varanasi, has challenged the order dated

-14,5.1987 passed by SS transferring the petitioner from Varanasi

to Lucknow. The petitioner started his carcer under the Station Master
(SM), Kashi on 11.2.1954 as a Clerk. Over the years he got promoted
as Sr. Clerk and then as lead Clerk and is still working at Varanasi.
He has alleged that on 11.5.1987 there was some dispute about non-
reporting of certain Yard staff on which there was a heated argument
with the Chief Yard Master (Goods) (CYLI(G)), who got annoyed with
hiin and who assulted the petitioner against which the petitioner
filed a First Information Report (FIR) on 11.5.1987 with the Station
Officer, GRP, Varanasi and a case was registered against the said
CYM(G) under Sections 121 of the Railways Act and 123 of the
Indian Penal Code. On 12.5.1987 the petitioner was directed to see
the Additional Divisional Railway iManager (ADRM), Lucknow at
Varanasi Cantt, e met ADRM and explained the whole position
to hiin and also reported against CYM(G) about his having developed

a habit of illtreating his juniors. According to the petitioner ADRM

'
did not send for CYW(G) nor sought his explaination. Thereafter

instead of taking appropriate action against the guilty officer the
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had been assaulted he made a reqﬁ'e"é'i’: for his va‘imﬁ:axy reti —iju,,I:L

Lo

: effective from 1.6.1987 but later on he withdrew this reQu&szﬂ
!. '~

19.5.1987. The petitioner has further said that his services Wer&
satisfactory and he continued in service till 24.5.1987 at Vafé‘nas‘i?

Thereafter he was not allowed to work, % Bn 5.5.1987 he was requir-

\*-a“' ed to attend the office for producing certain papers in conﬁe"c_ti_ﬁn' . " o
with a uieeting. On 10.6,1987 another request was received from

SS for the same papers for another meeting of the Housing Committee

which was fixed for 12.6.1987. On 8.7.1287 he was once again directed

by S5 to produce certain files and registers in regard to substitutes, b ,

During this period the petitioner states that he had been ill and -

he was unable to attend the office. On 13.7.1987 SS asked the Railway

viedical Authorities to examine the petiticner and if he is fit he

%/ should be discharged. The petitioner says that he has not joined his §
duties till now in view of his ill heelth and he is still on medical

= leave and has filed medical certificates. On 14.5.1987 he was given
the transfer orders. According to him the impugned transfer orders

% neof <Y
are wholly illegal and mala fide and they have" been wet signed by

the proper authority, He has also claimed protection under certain
existing circulars where it has been said that transfers may nhot be
made in mid session because his son is a student of LSc. (Final) A
and his studies will get dislocated. The petitioner says that his wife

has also not been maintaining good health for the last about four |
years and she is bed-ridden and, therefore, if he is transferred it
will adversely affect his wife. He has, therefore, sought relief for

}
h
{
E
sctting aside the transfer order and for issue of a direction that i
:

the respondents may not interfere in the disgarge of his duties.
L 14
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dents have said rihat tﬁera :waé‘ aame ﬁtt?ﬁtﬁ _'

petitioner and CYM, but it has no concern with tﬁeﬁ a v?_;_,;,;ijl

They have further averred, the petitioner has nnsu_ cggsT ﬂl*"’* ;w-i 2d

.
'!h. *

to fraud ADRINLI by saying that he was the one who Ialled in !ﬂb

'. »
duties to call for an explaination from CYA. According to aﬁwﬂf@:&syn—

dents the orders of transfer were passed by the coinpetent auéhorfléxf,,

on the administrative grounds and without any discrimination or mﬂﬁlaf-, by _'f:_

- hl !
1
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as certain papers were in his possession and they were needed for IS

/!

fide. While the petitioner was on leave he was asked to attend office

the use of the Housing Cominittee but the petitioner did not hand
over those papers and illegally retained the relevant documents in
his custody. He, therefore, cxhibited an indefinite pattern of behaviour
They have further said that by his hehaviour :ﬁfgot proceeding :-
on transfer and reporting sick with a private doctor only confirms .i
that he is not obedient Government servant and he wants to retain : R
himself at Varanasi and in the Covernment quarter occupied by him. f
The order communicated by SS has been issued by a competent i
authority and the transfer has been made on administrative grounds.
According to the respondents illness of his faiily could not be a ;
reason as medical facilities are available at the place of his transfer.

3. In his rejoinder affidavit the petitioner has reiterated I

and reaffirmed what he had said in his application. He has stressed H

that the order of transfer is absolutely illegal and in the circums- b

tances of his case one sided. !He has also denied that he retained

any docuiments illegally. According to him the tranmsfer order is only g

as a result of the action taken against him and not on adininistrataive |

grounds. e has not been receiving any salary since August,1987

and, therefore, he is suffering on that account as well. |
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On behalf of the pamioner it was contended rhaj; E'ﬁ'g’ “U“fj:nls

is mala fide and as a result of a dispute with the CYu ﬁﬁ“@ ﬁ?hud

has been relieved with immediate effect but no Pass or i-ﬁ. "
Certificate or proper transfer orders have been handed over l:q H _
His medical report has not been a:;e‘ged %. support?lthe Qleﬁ,-,. X
of bias. According to the learned counsel either both the .p.e_r;'é_ﬂnjg;;
should have transferred or none should have transferred. The transfer .."-;,--
was also in the wmiddle of the school session and if the transfer had
to be made from the seat it could have been made by shifting the

petitioner to some other position. The petitioner has been working

satisfactorily. *lis confidential reports are also satisfactory, therefore,

e’ Ly, M i o St e

the transfer order is bad. The learned counsel for the respondents

while opposing these contentions submitted that the petitioner has

e T i’ 2

macde no departmental representation against the transfer and the
transfer cannot be connected to the dispute as it was a private

dispute and it does not prejudice or make the transfer order mala Sl
fide. The petitioner instecad of reporting to the Railway Doctor has |
reported to a private Doctor and if he cunt;l‘s that the order given |
to him are not transfer orders then in any case the application is :

pre-mmature and should be dismissed. So according to the learned

counsel for the respondents there is no violation of any service rule

neither there is any unfair labour practice nor there is any victimisa- i

tiD!’l. 'Y

R During the course of arguments reliance was placed '
by the learned counsel for the petitioner on a judgment delivered

by the Patna Pench of the Central Administrative Tribunal in the

case of Bishwanath Prasad v. Union of India (1287 (4) A.T.C. 6). "

In this case the petitioner was working as Inspector in the Central

Excise Department. He was be-set with a number of family problems

and so he submitted an application to the Department requesting ..
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for perimission to proceed on voluntary retirement, Subsequent

:.. G
.I

o
family condition changed and the petitioner was able to uf !

drawal was rejected. It was held by the Patna Bench that the applica-a‘
tion for withdrawal of the notice though filed within time -w‘&fél--l“hr:-.
rejected without recording reasons and without affording the opportu- |
nity, so the matter was reimitted to the competent authority under |
Rule 48 to consider the matter afresh and dispose it of according ;
to law. In the petitioner's case his request of voluntary retirement Ly

¢

has perhaps not been processed at all because when he withdrew

the same before it became effective the Departinent has taken no
action to retire him, according to his request, Therefore, there is

no case for placing reliance on the judgment of the Patna Bench.

However, in regard to administrtive action in para 53 the Patna
Pench had observed that no order, administrative or quasi-judicial,
affecting a subsisting right or having a civil consequence, can be
passed without conforming to the principles of natural justice. These
considerations were applicable mainly to cases affecting a civil right
or consequences. According to the Patna Pench they are not applicable
to administrative orders such as those relating to grant of leave
or to transfers and postings, where an cinployee cannot claim any =
kind of right as such. The question of voluntary retirement does

not exists in the case of the petitioner and, therefore, the ratio

of this judgment is not under consideration for the disposal of this

case. ~
B The learned counsel has further relied on the case
of Hira Lal Dhar Dubey v. Jokhu Singh and others (1937 (4) A.T.C.

I!!ﬂ‘lill ucbuw ',I
521), a decision of &ia& Bench 1 In this case following the judgment !
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of the Kerala Hig fi‘ ﬂ%ﬁrf in thé* case b‘P tﬁfﬁ LL,_M
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Coir_Board, (1979 (1) SLR 309 {Eew}) tﬁ‘as Béne

..-._.-" __'r.
'|

is vitiated by mala fidies, dishonesty, etc. It was further uhsen_v :

that the right to transfer is a powerful weapon in the hands of ﬂfé"

employer and behind the mask of innocence there may be swbe;.

\‘z" revenge, a desire to get rid of an inconvenient employee. In sucI; 1 ? :.ai—'-*
case it becomes necessary to tear the veil of deceptive innocuousness ..
and see what actually mot-ivated the transfer. It was further observed
that a transfer can uproot a family and cause irreperable harin to
an employee. In the petitioner's case there is no doubt that there
was an altercation between him and his superior, so much so that
the petitioner had to rush to the police to file a FIR and he had
also complained against CYLI, his superior, to ADRAl when he had
called hira for interview. It was after hearing the petitioner and | é
giving him interview that the orders of transfer were issued by the
X competent authority at Lucknow transferring the petitioner out of i
Varanasi. When such a situation arises that there is indiscipline in

the organisation on account of may be private fights but during office

hours between the seniors and those who are subordinate the

exigencies of service come into play and to maintain a harinonious

efficient working atimosphere in the organisation, the employer has

to take suitable action to bring normalcy to the situation. When

ADRIL went back to his Headquarters the transfer orders of the

petitioner were issued and the petitioner instead of carrying out

the transfer continued to remain sick and alleges that even today

he is not fit to work. He reported to a private Doctor when the

e el et T K e T

Rallway Doctors are readily available at Varanasi. These actions

i

go to Indicate that the petitioner is making an atteimnpt to by pass

v e
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the transfer orders one way or the other,emd Jn s
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administration is not left with any choice but to separate the two

warring parties and in his wisdom the competent authof 'y has trans-

ferred the ,petitioner from Varanasi to Lucknow. I, thus, wi :
Ji .

=

find that this action can be classified as a mala fide action on -"'~;;,1---
i '*

part of the respondents,

a

& The learned counsel for the petitionegy _has. I:‘ﬂiSﬂE" g
relied on anaother instruction issued by the Railway Boﬁfd ﬁvf Ehﬁi'r’ 3
letter E(NG)I-78TR/82, dated 7.2.1980 on the subject of periodical
transfer of the non-gazetted staff. This letter lays down that the
principle governing periodical transfer of station staff should also

govern shifting of staff working in sensitive jobs in the Pay Bill

Sections, Stores Offices, Accounts Offices etc, and a systel of 1

rotartonal shifting of Clerks from desk to desk iIn such offices will
meet the requirements. These principles, according to the Railway -

Board's orders have to be followed in respect of the sensitive posts

in all departments including the Medical Departiient. When the # "
.

petitioner got his impugned telegraphic transfer orders he made no

attempt to seek deartmental remedy against the same. If he had

any personal problems he could have highlighted the same in his

representation, For education of children norinally employees are ’1

allowed retention of quarters if they are occupying Governuient
accomiodation. He could have requested for the same. He could
have also requested for a rotational transfer to some other seat
as he is suggesting through his learned counsel before this Tribunal.
The petitioner has chosen to follow none of these lines of action

instead he has filed this application before this Tribunal, It has been

time and again said that the responsibility of good adininistration

is that of the Government and transfer is an implied condition of
service. It is only the authority concerned, who would be the best

judge to decide how to distribute its inan pOWEr. For taking this
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decision there are numerous factors that come into |

iy
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be exigencies of service. There could be a situation as in th

of the petitioner where there has been indiscipline in -”"';;;j_,,jj;ﬁL.,_;j:'__=-.'-a

due to fight amongst the Incharge and the subordinate. The: r}‘

thing to be seen is that the transfer has been made after -ﬁxerﬁl“;'

- :'

of power honestly, bonafidely and suitabily, The circumstances of &< ] S8

1. -‘; i
the case and the facts as they have been put do not bring out tha’&-“‘-"ﬁ.”
I-ll k

this has not been done.

8. In the case of Shanti Xumari v. Regional Deputy pe

Director, [lealth Services, Patna Division, Patna and others (AIR

1981 S.C. 1577) the Hon'ble Supreme Court opined that the High
Court had rightly declined to interfere with the iinpugned order.
In para 2 of the judgment the Hon'ble Supremne Court observed soi-

"rransfer of a Governinent servant may be due .
to exigencies of service or due to adiministrative |
reason. The Courts cannot interfere in such inatters.
Shri Orover, learned counsel for the appellant,
however, contends that the Impugned order was " .
in breach of the Covermaent instructions with regerd

to transfers in the Health Departuient,If that be s.}

so, the authorities will look into the matter and |

redress the grievance of the appellant.”

In another case which has been relied on by the learned counsel

-
for the respondents, # the case of The [Hindustan Lever Ltd. V.

The Workmen (AIR 1974 S.C. 1?),the Hon'ble Supreme Court had f

said that the transfer of an employee fromn one Department to another
is at the discretion of the Llanager provided the terins and conditions
of service are not affected. If the order of transfer is primia facie
valid the burden of proof that it is invalid lies on the workian.
In the instant case in the absence of any finding that the order

of transfer was mala fide or vitiated by unfair labour practice the r

award of the Court directing the reposting of the workman in the
original department was bad and should be set aside. In this case,

which was an appeal by the !industan Lever Ltd. an ewmployee, who
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dispute about his transfer frﬁfﬁ ‘t;_‘;__j‘-..' i

at Ghaz’iabad was ;gjj ‘i’

private iedical certificates and had not reported to the isti,;t;-h.~::_.1’Q-j,s'_'c__'a;_i:!_-,ij

Medical Attendant cannot be branded as an unfair labour practice.
As a matter of fact the respondents had no alternative but to ask
the Railway Doctor to examine the petitioner to deterinine whether
he was feigning sickness or he was actually sick.

9. It is, therefore, clear that the application does
not cl:all for any interference by this Tribunal in the matter of trans-
fer of the petitioner. He will be at liberty to put in his departmental
representation bringing out his personal difficulties and seeking for
relief as entitled under rules in regard to retention of the quarter,
ctc. if he feels that it is necessary in the interest of education

of his children.

10. On the above considerations the application is

dismissed with costs on parties.

“d
Dated: April o22"*,1932,
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the Doctor to examine the petitioner because he was :5;1?[:;;;1@;-]11&! o




