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Hon'ble G.S. Sharma, J.hi

(Delivered by Hon. Ajay ]Johri, AM.)

The applicant in this application, filed under Section

19 of the Administrative Tnbunals Act XIH of 1985, has challenged
his order of removal dated 4.11.1986 passed by the Assistant Engineer
Northern Railway, ‘:’rayag, Allahabad. According to the applicant,
he has been removed on the charge of unauthorised absence wi t
having been given a charge-sheet or an opportunity to defencb his
case as laid down in the Discipline >. Appeal Rules. The order has
thus been passed at his back. At the time of his removal the appli-
cant was working as a Rest [House Caretaker (RHC) under the
Inspector of Works (I0W). He has, therefore, prayed for setting
aside of the order of removal and for a direction to be issued to
the respondents to pay his salary and allowances for the period

he has been kept out of employment on the basis of the impugned

order.

8 Having appointed on 15.2,1961 as a Gangman the

problems inasmuch as his wife fell seriously ill and he £mmd

theraforﬁ, not able to perform duty as he had to m

'.l'_ Wi e g - ‘.:_L T

spplicant became a RHC in 1975. In 1977 he Wnd some family




to be retained in service. He was required to submnit I‘ns

this notice within 15 days. The applicant, however, wrote a_-_;"!'_'_

on 17.10.1986 in regard to the notice saying that the allegatim?ﬁ

made against him were absolutely false, baseless and he requested

that he should be supplied a copy of the charge-sheet to enable
him to submit his reply and he had also requested that no a;:-l:inn
should be taken against him until he has submitted his explanation
to the chargge-sheet, but he was issued the impugned order dated
4.11.1986 reimnoving him from service. fle appealed against the order
of removal of 6.11.1986 to the Divisional Engineer, Lucknow and
his appeal, according to him, has not yet been decided.

2 In the reply the respondents have said that the appli-
cant absented himself unauthorisedly with effect from 1.1.1978 and
on account of his unauthorised ahsence a charge-sheet was issued
to him for major penalty vide Memo No. 8/E/IOW-PRG, dated 5.12.78
and was sent to his home address. Inspite of the service of the
charge-sheet the applicant did not reply and remained absent till
16.4.1985 when he approached for duty. He could not be given duty

on account of his long absence. He, however, again disappeared

and then returned back after about % months.

4. A A Since the applicant had remained absent for wore
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of his own representation. The services Gf ﬁﬁﬁ i

ultimately terminated. The respondents have said Ehat

which he submitted on 15.4.1985 was in English and had b

A4
ik

in English and, therefore, his demand to give him a cwy’-m

was frivolous. According to the respondents, the impugned

has been passed after considering the entire material on record.
5. In his rejoinder affidavit the applicant has reiterted =

that his absence from duty was for the reasons beyond his control.

He has denied that he received any charge-sheet or sent any

representation against the so called charge-sheet and that is why e

»}
e
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he had demanded a copy of the charge-sheet and its reply. According

S T

‘ to the applicant the respondents have also not filed any such

document before the Tribunal. When he reported for duty on 15.4.85

e

TS

he was not allowed to resume duty and he was told that he has

Y

ok
.
b

bl SRR

1 to wait for orders from the higher authorities. The applicant has

* ¢ further said that he demanded the relevant papers to enable him

5 2
vl el
= -

to submit reply to the show-cause notice but the respondents passed

g
|

R

e

an ex parte order.

. B. We have heard the learned counsel for the parties.
The contentions made by the learned counsel for the applicant were
that the order of removal is bad because no charge-sheet has been

issued, no enquiry was done and no show-cause notice was i%u&d

before passing the termination orders. Thus Rule 9 of the

I e e o o i i e



"'=wmhamacﬁwafﬁmmmm
he was mmwed for his unauthorised

under para 2014 of the Indian Railway Fstablis

II. We have perused the case file also.

7. The applicant has submitted a copy of h{a

15.4.1985 by which he had requested for duty after 1@5&

This is placed as Annexure "' to his application. In this appl

he has said that his wife was seriously ill and became mm m

he could not leave her in that condition and could also not inforin

the administration properly as he was badly disturbed. He has further

said that in the meantime his young SOR also expired and, therefore,

=i -
et

ﬁ.‘
he was so baffled and entally disturbed that he himself fell sick

e :"E-f,

‘ and remained under treatuent upto 12.4.19385. He, therefore, request-
P _

ed for being taken back on duty after being declared fit by the ?E

4‘ Doctor. On this AEN had asked IOW for particulars of the case ?

1 in order to enable him to refer to higher authorities. In this applica- ‘:@;

i 1 _ e : " f
q tion the applicant has related they facts which led to his absence %

1 &
| 1

which he has also mentioned in his application filed before us. -

1 il
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t 8. Annexure '8' to the application is a COpY of the memo- u

e
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randum dated 10.9.1986 issued to the applicant saying that the

vide memoranduiil dated

articles of charges communicated to hiin

5.12.1978 have beeéen admitted in his representation in reply to tﬁﬁ

above memorandum and whereas there is no necessity of hmdiﬁg 'f

an enquiry into the article of charges and having cawfuliljf cons d
ant records etc. the dlsciplinar}r authurity had w—- _
ove him from service. He m sim ﬂlﬂ opp

the relev

m neluazlmz to reti
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hin any copy of the

B to the memorandom. Te.

admitted his fault. The only paper that is available is the :

dated 15.4.1985 which the applicant gave when he caine to rw
for duty after his long absence. Thus the averments made by the

respondents that a reply was received by them to the charge_shmjﬁ‘j

of 1978 and after considering the same they came to the conclusion

that he should be removed fromm service is not supported by any

documentary evidence and in the face of flat denial of the same
by the applicant it will be difficult to accept the conclusion arrived

at by the respondents that the applicant had adimitted the articles

of charges communicated tc him on 5.12.1978. The impugned order

of removal also does not inention anything about the charge-sheet

or the reply given by the applicant. It reads as follows :-

"As per extant rules the person who was unauthorised

absence for a period of more than 5 years deemned

to be terminated from the service.
Since you are unauthorised absence for a period

Hon

of 8 years i.e. 1.6.78 till date 4.11.86 your services

are hereby terminated with immediate effect.
This is for your information please.
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Para ﬁUM mf t:ha

Gich Ix sueslopies o PN L A

conditions of service. It reads as follows :-

Mgl (FR. 18k -0 NG Railwazy ;

granted leave of any kind for a wm:l

exceeding five years. :
(2) Where a railway servant does not f

duty after remaining on leave for a continuous

of five years, or where a railway servant afta}'
expiry of his leave remain's absent from duty, uehap-'?'}

wise than on foreign service or on account of suspen-
sion, for any period which, tog rether with the period

of leave granted to him, exceeds five years, he shall,
S L
unless the President, in view of the exceptional b
Lt k 4 circumstanes of the case, otherwise determines, be G
) removed from service after following the procedure i
L - . : g oy P :r.:.
laid down in the Discipline and Appeal Rules for rail- ?a
#- 3 way servants.” 3
This para clearly lays down that for such unauthorised ahsence the Lol
_[ 3 alankt e A
| person who remains so unauthurisediyxhe removed from service after
Jl following the procedure laid down in N&A Rules for Railway servants :}5
{\ These rules have laid down elaborate procedure in respect of imposi-
E
tion of any major penalty. They lay down that no order imposing £
i any of the penalties specified in clauses (v) to (ix) of Rule 6 of
e D&A Rules, 1968 shall be madeﬁmptﬁ after an enquiry has been
held in the manner provided in Rule 2 & Rule 10. In para @iﬂ

this procedure further lays down that a statement of 1mpﬂt&ﬁm

\J e ,__
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Rules has not been properly followed. Even Rﬂlﬁ' Zﬁ

been quoted above demands that the proper disciplinar _?'

should be followed before the services are terminated when a

is unauthorisedly absent beyond 5 years. In the applicant's case M
had reported back to duty, no doubt, after a long period but he
had explained the reasons why he was not able to report back during

the period. It would have been proper for the respondents to have

carried out a proper enquiry and taken into consideration all the
2 & guaritum azikumoﬁwmf

aspects of the case}( before ~ they arrived at the conclusion. Unfor-
tunately this has not been done. The applicant has filed an appeal
against the order of termination which is pending disposal before
the respondents. This appeal is dated 6.11.1986. The application before
this Tribunal was filed by the applicant on 28.5.1987 so the appeal
lay with the respondents for quite sometiie awaiting disposal and
now it has not been disposed of because the application has been

Y enen/
filed before us. The respondents have taken unduly long tiuie, i
disposing of the appeal. Considering the fact that the Lupugned order

of terminating the services has been issued without followving proper

procedure and is in violation of the rules. It is liable to be set aside.

10. In conclusion, therefore, we allow the application
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