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Hon'hle Mr., D,S, BRaweja, Member ( A )

Mohammad Muqtiba Khan, 5/o Late Mohammad Mustafa Khan,
Ho 131/28 Begam Purva, Transport Nagar, Kanpur.

APPLICANT

By Advoeate Sri Arvind Kumar

Versus

1. Union of India through the General Manager,
Northern Railway, Baroda House, New Delhi,

2. The Pivisional kailway Manager, Northern nailway,
Allahabad,

RESPONDENTS

By Advocate Sri A,K, Gaur,

QLD S5 X

By Hon'ble Dr., HK. Saxena, Judicial Member

The applicant - Mchammad Mugtiba Khan has
come to the Tribunal for seeking the relief that the
applicant be placed in the pay scale of Tower wWagon
Driver w.e.f. 03, 11.1975, annual increments be allowed,
and promotion be als allowed thereafter. The difference
of pay by placing in the pay scale of Tower NagondDriver
is also claimed and competency certificate on the com-

pletion of his training as Tower Wagon Driver is also

sought, I
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25 The hrief facts of the case are thaththa
¢

appli cant was posted as Motor Irolley Driver-cum-Mechana
in the grade of Bs,2060-400 in the year 1968, In the year
1‘375, the applican't:siiver@ invited for the pest of

Towel Wagon Driver and the appli cant had gpplied there-
for. After undergoing the suttability test, he cl aimed
to have heen declared successful, Thereafter the appli-
cant further claimed to have been sent on training

£rom 22/5/75 to 04/6/75. On the completion of the
training, no ccmpetency certificate,as was the practice,
was issued to the applicant. ‘Ihnkxpplicant had been
expecting posting as Tower Nagond Driver which was in

the higher grade= of §.330~-460. Cn 092.12. 1975, the

respondent no,2 passed the omer whereby the applicant

was posted at Chunar and thus, he was shifted from Kanpur.

+ is stated that he was required to wcrk on ihe post

of Tower Wagon'Driver but the directions were that he
would get the salary for the post of Motor Trolley
Driver-cum=Mechaniee The assumption of the applicant
was that the said omer of promotion minus higher scale
and shifting from Kanpur to Chunar was actaully an omer
of punishment, He ‘therefore, made a representation

hut nothing was done, It appears that the applicant
did not join a?‘n the post at Chunar, Conseguently he was
sorved with a charge-sheet for his unauthorised absence,

The inquiry pioceeded gpar@.e and ultimately the
l'.iipg.B/—
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applicant was removed from the service on 17.2. 1976.
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3. It appears from the contention of the
respondents that the order dated 17.2. 1976 was chall-
enged by the applicant by filing a writl petition in
the High Court but the same was dismissed. He moved
for a grant of certificate of fitness toc appeal before
the Hon'ble Supreme Court but the said misc.application
was also rejected on 22,9.1977. The applicant, however,
preferred S.L.P, before the Hon'ble Supreme Court,
The said appeal was decided on 15,4.1985 vide annexure-
-7. A perusal of the judgment ofl'the Hon'ble Supreme
Court indicates that the order of removal from serlvice
of the applicant,was taken back by the department on
24/9/ 1979 but he was not given any posting until-i5. 1. 81.
The Hon'ble Supreme Court, therefore, held that the
petitioner(the present applicant) was entitled of
arrears of salary and allowances for the period from
17.2.1976 (the date of removal from service) upto
22,6,1981 (the date of joining the service). The
direction was ltherefurngiven to the respordernt s to
pay to the petitioner within 4 weeks all the arrears
of salary and allowances for the same period. It was
further directed that the petitioner should be entitled
to continue in service daring the said period. what

appears that an amount of Bs.38,945-30 was paid to the

applicant on 14.3.1986, Since there was delay in
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payment of salary of the period from 17.2. 1976 to

26,2, 1981, the applicaent had moved another petition
(annexure -8) before the Hon'ble Supreme Court, in
which direction was given to pay the interest at the
rate of 12% on the said amount of Rs.38,945-30 f rom

30.5.1985 till 14.3. 1986,

4, It appears that despite the payment of the
sdlary, the grievance of the applicant for having not
been posted as Tower Wagon Driver, continued. Feellng
aggrieved by the said inaction of the repondents, this

O.A. has been filed with the afor e-mentioned relief s.

Se The respondents have contested the case on
the grounds that the O.A. was barred by limitation and
that the Hon'ble Supreme Court had also observed in
annexure-7, the posting of the applicant as Motor
Vehicle Driver. It 1s therefore, claimed that the
applicant was never entitled to be posted as Tawer
Wagon Drivers It is further contended that the
applicant had not earned a competency certificate and
thus he was not entitled to be posted as Tower Wagon
Driver. Ihe contention of the respondents is also to
the effect that the same point was raised by the appli-

cant before the High Court by filing a writ petition no.
930 of 1976 but the same was rejected on 03/9/97 and

‘%7/ .-1..!39-5/..
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thus the applica

same guestion &g aine.

ant has filed rejoinder, in

6. The applic
sert ed that there was no

e after the trainirg

which it is as practice to
obtain the comp et ency certificat

for the post of Tower wWagon Driver was successfully

conducted by a selectee. Ihe grounds which were

taken in the 0.A, were also reiterated.

Ne haye heard the learned counsel for

To

the parties and have perused the recomde.

The main question which falls for detere

ower Wagon Driver or he
The £ actswhich have been

at the applicant was

the pay scale of T

as Motor Vehicle DriverXs

disclosed above 90 to show th

unar and he was directed

transferred from Kanpur to h

to get the salary of Motor Trolley Driven—wm-Medlanim

rs from the facts that the applicant

It further appea

in the post and for that reasen the cdharge-

did not jo
1t

is further revealed that the inquiry proceed ed

rom SseIvi cee.

and ultimately the applicant was removed f
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A writ petition was filed by the applicent in the

High Ceurt. what relief was sought in the said writ

ot been averred angwhere by the ap

come with the

petition, has n pli cant.

ondents on the other hand have

plicant haa challen-

The resp

assertion of the fact that the ap

ged the order of posting at Chunar and of getting the

Trolley Driver- cum-Mechanic. It 1s

salary of Motor

further contended that the plea of the applicant was

rejected by the High GCourt. It is importani to note

that the applicant did not controvert the said facts

Besides,it was oxd ered e;;n 04.12.93

in the rejoinder.

by the Tribunal that the applicant %o file the copy

of the Judgment of High Court but he did not comply

with., Thus, we are deprived of the important material

to ascertain if the writ petition was related to the

transfer of the applicant on the pest eof Motor Trolley

Driven-mm-Mechanic or to the removal from service or

both,.

9= The applicant has filed the cmpy of the
Court in which

Judgment annexure=7 of'lthe Hon'ble Supreme
at the oxder of removal was withd rawn

it was mentioned th
by the respondents vide order dated 24.9.79 and no

posting was given to the present applicant till 15.1.81.

Their Loidships, therefore, held that the petitisner

before them (the applicant here) “@S entitled to all



