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Hon'ble D.S.Misra,A.M, &
Hon'ble G.S.SharmaJ.M, i '5

( By Hon'ble D.S . Misra)

A, T.Act, the epplicant has challenged tha o:.!dag ‘!" c*"‘:
}
dated 24.4.1987 determining the seniority of tha’f“.ﬁf-

L

promotee I,P,S,0fficers of the U,P.State cadre h;ﬁ;;'
counting the seniority of the applicent from 26th
October, 1986 excluding the earlier about 5 years’ ;gé
continuous officiating service in I.P.S.cadre posts A
5 without any reason-in en arbitrar} and discriminat@ggé;

menner,

| s The applicant's case is that he joined
| the U,P,Police Service w,e.f. 15,8,63 and after
rendering 8 years of service in the U,P. Police

Service became entitled to be included in the select

|
list prepared for I.P,S. in accordance with L
*f Regulatinﬂﬁ(i) of ithe I,P,S, (Appointment by Pramotiun)
J? Regulations 1955(hereinafter referred to as Premﬂtian |

Reguloetiony) ; that a8s per provisions cautaihedx__,u
i e

%9“13’51%’\3&1) and 5 (vi) of the Pr romotior ;,-_-_nj,--'
T
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Hegulation§4the select list 1is raﬁg L;F*G;h??i Jrzd

e M Y Ml bt i S ey P e i Ny W Y




._~. _
e e et N

& -
i it e e S
3 [RiE - e Ly - -

g

o P — .

r‘?‘;,.hm-.. =

¥
i}

!

inasmuch as in the years 1971,1975, and.lg they

did not prepare any select list and in the ye;ns~ :
1972, and 1974 the select list was sherter in ﬁiitr. ,
as prescribed under Regulation 5(i) mf the Eramaﬁﬂ?* E

Regulations ;that on the basis of the applicawb?
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possessing good reputation and extrauardznary
efficiency, he was promoted to the post of Addlt i;;fff
Superintendent of Police Lucknow w.e.f. 3.1, 1975
under Rule 9 of the Indian Police Service Cadre
Rules(hereinafter referred to as the Cadre Rules): }
that the said promotion was notified in the Gazette ;
dated 24,2,1975(copy annexure l); that he worked |
as Addl. Superintendent of Police from 3.1,1975 to
28.12,1975, Superintendent of Police,Meerut City |
from 29,12,1975 to 20,3.1978, Superintendent of Police
Special Investigation Branch(dooperative Cell)

Lucknow from 21,3,1978 to 9.7.78, Superintendent of
Police G.R,P,Agra from 10,7.1978 to 29.3,1980 and
Superintendent of Police Ghazisbad from 30.3.1980
to 19.5.1982; that the applicant was formally appoint=

-ed to the I.P.S. w,e.f. 6.12,1980; that since the fod
dete of his promotion ofi 3.1,1975, the applicant hds bes |
continuing to hola senior post of I,P,S. at various

places and &t no point of time,the applicant was |

reverted in the State Police Service; that till the

end of 1986, the respondents had not determined the
seniority of the applicant and the applicant fillkes
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government ier detarminimg the )ﬁgai‘ Sf a:'?.l o

seniority of the applicant in accaréamee “*J*'ua
Rules read in the light of NHRENBHA~=’7f 3/ ‘; UNION
OF INDIA AND OTHERS and G.N, TIWAEI'VS I.mlﬂbf ﬁif* |
INDIA AND OTHERS and similar a‘bher cases j.m-:ear

Fli‘h:_':_“;n i

All India Service Rules; that the respondents ips;’h b,

of filing reply determined the seniority of the L

applicant vide order dated 24,4.1987(copy annaxufefﬁﬂij
~ / placing his mame
kS , (2t sl.no. 39 pointing out in Column no.3 that he was
: included in the select list on 3.7.1978 and he : *a-i
continvosly
continued to officiateyin senlor post from 26,10, 1986
1 4
| and hence allotted him seniority of 1976; that the
f - respondents have not applied their mind while
determining seniority of the applicant inasmuch as the

entire facts placed before them through his repres}ntn'

4

:
i ation deted 9,5.86(copy annexure 4) have not been
examined and decided in accordence with the Rules.

The applicant has sought the following reliefs:

SRS

#ﬂwﬂ i)to issue a direction directing the
respondents to determine year of allotment
and seniority of the applicanc wWith veerence to

i 3,1,1975 i.e., date on which he was *

ﬁ promoted on the senior post of IPS and ‘

4 : continued to work thereafter till his formal

i + appointment in IPS;

# | ii)to issue a direction directing the

i respondents to consider the applicant's

entire service w,e,.f, 3.1.1975 as on senior

% post of IP3 cadre and to determine his
¢ seniority accordingly in view of the decisior
’ of Narendra Chaddha Vs, Union of India end

others as interpreted by this Hon'ble

Tribunal in case of Bhupendra Singh and |
others Vs, Union of India and others in

registretion case no, 583 of 1986; 0y
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violetive of Art ld-and lé_,* 1o
o . | in so far as it provides tﬁ%ﬁ”th'iu,-
i | temporerily added to the cadre UB@Q?fH
yir | proviso to sub rule 2 of ryle 4 ﬂf%tﬁﬁjf

s (Cacre) Rules 1954 held by the dire

8S senior post and thereby exclude praﬁp-' '?
officers from the said purview or in the
elternative apply the ratio of the case ef
‘ | - Narendra Chaddha Vs, Union of India and ethe
; and deem the said rule relzxed to the extant
f v it operate against tha applicant,

T, et kT e o -

3. In the reply filed on behalf of the re$pondqnt

" ro——. -

no.l it is steted that the seniority of the applicent .

has been correctly determined in’ accordance with Rule

b
A

3(3)(b) of the I,P.S.(Regulation of Sbniofity) Rules |
1954 ; that according to the informaticn furnished b
by the Stste Government ,the applicant held éadre.past§1
from 31.1,1975 to 28,3.1980 and 27.10,1980 to 5.12.1980

;m'- B R e :"'—""T' '

and that he held non-cadre post: from 30.3,1980 to

State /"_

Government in favour of the épplicant to the effect*tth

was
26,10,1980; that ‘& - certificatelﬁssued by the

but' for holding ex-cadre post:, he would have officiate¢a-

in c-dre posts under Explanation 4 below Rule 3(3Jfﬁi
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assigned 1976 as-ytaﬁﬂﬁf--“,f'

date earlier than 26.10,1980; that the &eﬁi_

-

the applicant has been determined after full ﬁﬁ}kw-
tion of mind in accordance with the rules on fﬁﬁf:?;;

SUbj act ..

4, In the reply filed on behalf of the
respendent no.2, the State of U.P,, it is stated A
that seniority rules require continuous officiation
on & senior duty cadre post for the purpose of
defermination of seniority; that continuity in respect
of petitioner was not maintained as he held the |
non cadre past$:af Superintendent of Palice-Ghaziabad

from 30.3.1980 to 25.10,1980; that the exclusion of
officiation prior to 26.10.1980 is neither arbitrary

nor discriminestory; that respondent no.2 has always
followed an uniform pattern,while éosting select list
officers to # non cadre posts but owing to administra-
tive'exigenbies énd public interest there were
occesions when a select list officer was posted on an
éx cadre posts; and that it is unfortunate that this
has resulted in loss of seniarit?‘af’thg@getitiahgr;ff f




Se In his rejoinder affidavit the applicant

has stated that the respondent No.2 has failed

to indicate the administrative exigency necessitating
the posting of the applicant on a non-cadre post
during 30.3.80 to 26.10.80 and has also not disputed
the fact that persons junior to the applicant in

the Select List were posted on cadre post in violation |

of Rule 8 of IPS (Appointment by Promotion)

Requlations,

6o From the narration of events, the following

undisputed facts emerge 3

The applicant was appointed to a cadre
post for the first time on 3,1.75 and he continued
to work on various cadre posts upto 29,3,80. He
worked as Supdt.of Police Ghaziabad u.E.f.SUJS;BU to
19.5.82. The applicant was brought on the select
1ist on 3.7.78. The applicant was appointed to the
Indian Police Service by an order dated 6.12.80 but
his seniority in the Indian Police Service cadre was
not determined for several years, 0On 9.5.,86 the
applicant made a representation to respadent No.1 to
determine his seniority but there was no response to
this. In the year 1987 the applicant filed a petition
under Section 19 of the Administrative Tribunals Act,
1985 which was registered as 0,A.N0.277 of 1987 in
which the applicant sought a direction to respondent
No.1 to determine the seniority . 0n 24.4.1987
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respondent No.1 issued an order determining the ;

seniprity of the applicant fixing 26,.,10.80 as the date

of continuous officiation and fixing his year of
allotment as 1976, The applicant's grievance is that
his seniority has been determined w.,e.f, 26.1U;h0 in

an arbitrary manner, He has sought a declaration that
Rule 2(g)of IPS(Regulation of Seniority) Rules, 1954

é4s ultra vires and violative of Article 14 & 16 of the
Constitution so far as it provides that the posts
temporarily added to the cadre under second provisc to
sub-rule(2)of Rule 4 of the IPS(Cadre)Rules,1954 held
by the directly recruited officers only shall be
considered as senior most. We propose to deal with this
prayer first, It was urged on behalf of the applicant :
that the State of U.,P.being the competent authority, he |
was bound to obey the orders of posting given to him by ”
the State of U.P.jthat the applicant joined as S.P.
Ghaziabad in the genuine and bona-fide belief that the
post was included in the IPS cadre, It was also urged
that some other persons who were junior to the applicanff
in the U.P.Police Service and in the Select List for the
IPS cadre of U.P.uere working as S.P, in some other
districts and the applicant should not be punished

for illegal acts of the respondent No.2 in posting the
applicant to a non-cadre post, The applicant has

named one Budh Chandra, who was junior to the applicant
in the U.P.Police Service and was appointed to the cadrel
post of S.P.Manpuri w.e.f. 29,3.80. These assertions are
not disputed by respondent No.2, who has stated that

this was done owing to administrative exigencies,

b



without stafting specifically what were these adminis-
trative exigencies, They also admit that "this is,

of course, unfortunate that this has resuylted in loss of

o It is alsp urged/that as per 1975 Cadre

Strength Notification dated 6.2,75(Annexure-I), number of
by the applicant
Superintendent; of Police/were 48 but it does not

a1 e

mention the names of districts; thaf this notification
¥ was revised on 27,10.80(copy Annexure-5)raising the number |
of posts of Superintendent of Police to 49 but there is !
nc mention of Superintendent of Police, Ghaziabad or
any other districts separately in the Notificationg
that in these notifications certain posts required to
be manned by officers of the rank of Superintendent of
o Police have been specifically mentioned such as
Superintendent of Police, Lalitgur, Superintendent of
Police, Lucknow City, Superinteﬁdent of Police, Allahabad
City etc; that prior to his posting as S.P.Ghsziabad the f
) applicant was holding the post of Superintendent of Police,
GRP Agra from 10.7.78 to ZQ;S.BD, S.P.Investigation Branch%
(Cooperative Cell)Lucknow from 2 1,3.78 to 9,7.1978,
S.P.Meerut City from 29,12.75 to 20,3,.,78, Additional S.P.
Lucknow City from 3,1.75 to 28.12,75, all of which were
cadre posts; that acoording to Regulation 8 of the I.P.S,
(Appointment by Promotion)Regulations, appointment of

members of State Police Service from the Select List to

[
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a post borne on the State Cadre should be made

in accordance with the provisions of Rule 9 of the

Cadre Rules and in making such appointment the State

Government shall follow the order in which the names

of such officers appear in the Select List, It is

thus contended that as the applicant was brought on

the seleect list on 3.,7.78, he was entitled to be

appointed against a cadre post in accordance with

his seniority in the Select List. If the State Govermment

chose to appoint officers junior to the applicant in

the Select List on a post in the cadre overlooking the

claim of the applicant,the same was violative of

Regulation 8 of the I,P,S.(Appointment by Promotions)

Regulation and the applicant cannot be made to suffer

on acecount of non-compliance of the Rules byx respondent

no.2. In this connection a reference was made to the

decision of the Hon'ble Supreme Court in 1980-SLJ-550(SC)
and Others ersus, Uni

which it was held that appointmeht to a sehior post

ih the cadre from amohgst the officers in the Select list

should be dohe in accordance with their inter se

seniority. We have considered the matter and we feel

that respondent noﬂz has failed to comply with rule 8

of IPS(Appointment by Promotions) Regulationm and to safe-

guard the interest of the applicant. Respondent no.2 has

also failed to justify the posting of the applicant to

3 nonecadre post, while his juniors were posted to cadre

posts. It would be against the principles of natural

justice if the applicant is made to suffer for the

illegal acts of the respondent no.2,

oL~
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8.’ The material rules for fixing the seniority of
IPS officers are contained in the Seniority Rules, The
relevant extract of rule 3 of the Seniority Rules is

reproduced below -

" 3. Assignment of Year of Allotment-(1) Every
officer shall be assigned a year of allotment

in accordance with the provisions hereinafter
contained in this rule,

(2) The year of allotment of an officer in
service at the commencement of these rules
shall be same as has been assigned to him
or may be assigned to him by the Central
Government in accordance with the orders and
instructions in force immediately before

the commencement of these ryles ¢

Provided that where the year of allotment of
an officer appointed in accordance with Ruyle 9
of the Recruitment Rules has not been detarmined
prior to the commencement of these Rules, his
year of allotment shall be determined in
accordance with the provision in clause (b) of
sub-rule (3) of this rulse and fort his purpose,
such officer shall be deemed to have officiated
N in a senior post only if and for the period for
Which he was approved for such officiation by

the Central Government, in consultation with the
Commission.

(3) The year of allotment of an officer appointed |
to the Service after the commencement of these
rules shall be -
(a) where the officer is appointed to the
service on the results of a competitive
examination the year following the year
in which such examination was held;

b



(b) Where the officer is appointed to the
service by promotion in accordance with
rule 9 of the Recruitment Rules, the year
of allotment of the junior most among the
officers recruited to the service in
accordance with rule 7 of thoss Rules who
officiated continuously in a senior post
from a date earlisr than the date of

commencement of such officiation by the
former $

Provided that the year of allotment of an officer
appointed to the Service in accordance with

rule 9 of the Recruitment Rules who started
officiating continuously in a senior post from

a date earlier t han the date on which any of the
officers recruited to the service, in accordance
rule 7 of those Rules, so started officiating
shall be determined ad hoc by the Central
Government in consultation with the Governments
concerned,

Explanation 1- In respect of an officer

appointed to the Service by promotion in accordance

with sub-rule(1) of rule 9 of the Recruitment
Rules, the period of his continuous officiation
in a senior post shall, for the purpose of
determination of his seniority, count only from
the date of the inclusion of his name in the

Selection List or from the date of his officiating

appointment to such senior post whichever is
later;

Provided that where the name of a State Police
Service officer was included in the Select List
in force immediately before the reorganization
of a State and is also included in the first
Select List prepared subsequent to the date of

3 T A e s

l
such reorganization, the name of such officer shall
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be deemed to have been continuously in the
Select List with effect from the date of

inclusion in the first mentioned Select List.

Explanation 2= An officer shall be deemed to
have officiated continuously in a senior post
from a certain date if during the period from
that date to the date of his confirmation in
the senior grade he continues to hold without
any break or reversion a senior post otherwiss
than as a purely temporary or local arrangement,

Explanation 3= An officer shall be treated as
having officiated in a senior post during any
period in respect of which the State Government
concerned certifies that he would have so officiat
but for his absence on leave or training.

Explanation 4- An officer appointed to the
Service in accordance with sub-rule (1) of the
rule 9 of the Recruitment Rules shall be treated
as having officiated in a senior post during

any period of appointment to a non-cadre post

if the State Government has certified within
three months of his appointment to the non-cadre
post that he would have so officiated but for
his appointment for a period not exceeding

one year, and, with the approval of the

Central Govermment, for a further period

not exceeding two years, to a non-cadre post
under a State Government or the Central Government
in a time scale identical to the time scale of

a senior post

Provided that the number of officers in rdspect
of whom the certificate shall be current at

one time shall not exceed one=half of the
maximum size of the Select List permissible
under sub-regulation (1) of requlation 5 of

the Indian Police Service (Appointment by
Promotion) Regulations, 1955, and follow the
orders in which the names of such officers
appear in the Select List ¢

[t~
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Prnuidéd:iurther that such certificate shall
be given only if, for every senior officer in
the Select List appointed to a non-cadre post
in respect of which the certificate is given,
there is one junior Select List officer
officiating in a senior post under rule 9 of
the Indian Police Service(Cadre)Rules, 1954;

Provided also that the number of officers in
respect of whom the certificate is given,
shall not exceed the number of posts by which '
the number of cadre officers holding non=cadre

- posts under the control of the State Government
falls short of the deputation reserve sanctioned
under the Schedule to the Indian Police Service
(Fixation of Cadre Strength)Regulationa 1955",

9. From a perusal of these rules it’ is noticed.

that under Rule 4 of the Recruitment Rules, recruitment
to the IPS has to be made either by competitive
examination or by promotion of substantive members of

a State Police Service., Rule 6 of these rules further
provides that all appointments to the service shall

be made by the Central Government, Rule 9 of the
Recruitment Rules lays down that the Central Government
has to make recruitment of the State Police Service

Officers by promotion after consultation with the

State Government and the Union Public Service Commission
in accordance with such regulations as it may make, !

Sub-rule (2) of Rule 9 prescribes the quota for the

promoted officers, Regulation 9 of the Promotion

Requlations framed under Rule 9 of the Promotion

Regulations framed under Rule 9 of the Recruitment Rules
lays down that the appointment of the members of
the State Police Service Officers included in the
Select List to the IPS has to be made by the

Central Government on the recommendation of the

-
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State Government. Regulation 8, however, lays

down an exception to this general rule and it not
only empowers the State Government to make appointment
of the State Police Service Officers from the

Select List to the posts borne on the State

cadre of the IPS but also empowers it to make the
appointment of such State Police Service Officers,
whose names have not been included in the Select

List in the administrative exigencies in two

circumstances. Firstly, if the vacancy is not

likely to last for more than 3 months and secondly,

if there is no suitable cadre officer available for

filling the vacancy,

Rule 9 of the Cadre Rules also authorises
the State Government to make the appointment of a
non-cadre officer to a cadre post in the IPS

temporarily under the two aforesaid circumstances

prescribed by Regulation 8 of the Promotion Hagulationsﬂi
Sub-rule (2) provides that where a non=-cadre |
officer is appointed to the cadre post for a period
exceeding 3 months, the State Government has to

report this fact to the Central Government immediately
together with the reasons for making the appointment,
Sub-rule (3) provides that on receipt of such report,
the Central Government may direct that the State
Govermment shall terminate the appointment of such !

officer or it may report the full facts under

sub-rule(4) to the UPSC and may in the light of the
advice given by the Commission, give suitable direction

to the concerned State Government,

ft—
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11 The applicant has placed reliance on the vieu

taken by the Hon'ble Supreme Court of India in

(1) Union of India and Others Versus K.L., Jain

and (ii) Union of India Versus G.N.,Tiwari and Others
1986 SCC (L&S)166, The Hon'ble Supreme Court gave

a decision in K.L.Jain's case which was also applicable
to the case of G.N.Tiwari and Others, Shri K.L.Jain,
who was a substantive member of the State Civil Service
(Executive) in the State of Madhya Pradesh was
temporarily appointed to the post of a Collector, which
is a senior post on the cadre under Rule 9 of the

IAS (Cadre) Rules, 1954 and had been continuously
officiating on such post w.e,f. 10.11.75 till the
Central Govt, accorded its approval on 1,10,76 for

his appointment in the IAS. He was assigned 1972

as the year of allotment by the Central Govt, Feeling
aggrieved he filed a petition before the High Court

and the High Court held that though there was no

specific approval of the Central Govt. to his appointment, |

such prior approval was not a condition precedent for a
valid appointment to a cadre post under Rule 9 of the
Cadre Rules and therefore the continuous officiation

by the respondents as the Collector for the period

from 10.11.75 to 30.,9.76 could not be ignored on the
ground that the appointment was not specifically
approved by the Central Govt. The High Court allowed
the urit petition and held that his continuous
officiation in a senior post of Collector from 10.11.75
was in accordance with Rule 9 of the Cadre Rules and

the same must ensure for his benefit to give him
seniority under Rule 3(3)(b) of the Seniority Rulss,
A similar décision was also given by the Hon'ble
High Court in the case of G.N. Tivari and Others,

[y2—




The Union of India went in appeal against the two
judgements and the Supreme Court discussed the relavant
provisions of the I.A.S.(Regulation of Seniority) Rules,
1954 and I.A.S. (Cadre) Rules, 1954, The observation

of the Hon'ble Supreme Court in para 15 of their judgement

reads as follows $-

" 15, UWe are not impressed with the '
submission that the power of the Central
Government under sub-rule (2) to direct termina-
tion of appointment of a person other than a
cadre officer to a cadre post for a period
exceeding three months or more was a larger
power and carried with it the power to direct
curtailment of the period o f officiation of

such person. Obviously, the pouwer to direct
termination of the appointment of a non-cadre

of ficer in a senior post is distinct from the
power to direct curtailment of his period of
officiation. There is no such provision made
in the Cadre Rules empowering the Central
Government to direct the curtailment of the
period of officiation of a non=cadre officer on
a cadre post for purposes of reckoning his
year of allotment under Rule 3(3) (b) of the
Seniority Rules, Such a power cannot be spselt
out from sub-rule (2) of Rule 9 of the Cadre
Rules which confers power on the Central

Government to direct termination of appointment
of a non-cadre officer to a cadre post. In

the absence of such a provision, the impugned
order passed by the Central Government appoimting
October 1, 1976 as the date from which the

period of officiation is to be reckoned for
determining the year of allotment under Rule 3(3)
(b) of the Seniority Rules was wholly arbitrary

and capricious and thersfore rightly struck doun !

b
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by the High Court, The failure of the
Central Government to give a direction

under sub=-rule (3) of Rule 9 to terminate

the appointment of the respondents implies
that their continuous officiation on a cadre
post had the tacit approval of the Central
Government, particularly in view of the

fact that the Central Government by letter
dated February 19, 1977 required the

State Government to submit a consolidated |
proposal for approval of officiation of non-
cadre officers on cadre posts for the half
year ending September 30, 1976, This was
follpwed by a report of the State Government
dated March 29, 1977. The Central Government
by order dated October 1, 1976 accorded its
approval to their appointment in the Indian
Administrative Service, Ffurthermore, the

respondents as non-cadre officers could not
be denied the benefit of continuous officia=-
tion in a senior post merely because the
State Deputation Reserve Quota was over=
utilized : Harjeet Singh Vs, Union of India
and Amrik Singh Vs, Union of India,

The various provisions of the IAS Rules are in

Pari-materia with the IPS Rules and the principles

initiated in the observation of the Supreme Court

would apply to the present case also, The
applicant in this case was admittedly brought
on the select list w,e,f. 3.7.1978 and had been
working on a senior post in the cadre from a
date earlier than 3,7.1978 and also earlier than
30.3.1980 when he was posted as Superintendent
of Police, Ghaziabad by respondent No.2, the

State of Uttar Pradesh,

ft-
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12/ The /contention of the applicant is that he

- 18 =
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was working on a senior post in the cadre
continuously with effect from 3.1.1975 and he is
therefore entitled to the fixation of his seniority
with reference to this date. In support of this
contention he has brought to our notice the following ¢
observations of the Hon'ble Supreme Court in the

case of Narendra Chadha Versus Union of India A IR 198/

SC.638.

"e....They have been continuously holding
these posts, They are being paid all along
the salary and allowances payable to

incumbents of such posts. They have not

been asked to go back to the posts from
which they wvere promoted at any time since
the dates of their appointment,.,.. neither
the Government has issued orders of reversion
to their former posts nor has anybody so far
questioned the right of the petitioners to
continue in the posts which they are now
holding, It would be unjust to hold at

this distance of time that on the facts and

in the circumstances of this case the
petitioners are not holding the posts in

Grade IV...... But in a case of the kind befori
us where persons have been allowed to function
in higher posts for 15 to 20 years with due
deliberation it would be certainly unjust to
hold that they have no sort of claim to such
posts and could be reverted uncermoniously

or treated as persons not belonging to the
Service at all, particularly where the

Government is endowed with the power to relax

the Rules to avoid unjust results....."

be
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13, We shall xxx/examine the contentions of the

first

parties regarding the character of the post of S.P.
Ghaziabad during the period 30.3.80 to 25.10.80, a
period of seven months which has not been taken

into consideration by respondent No.1 in counting

the period of continuous officiation of the applicant
on a senior post in the cadre, It is not disputed

by respondent No.1 that during this period the applicant
name was in the Select List and the State of U.P, ,
respondent No.2 had given a certificate to the effect
that but for holding ex cadre post he would have |

officiated in cadre posts. Respondent No.1 has not

accepted the certificate given by respondent No.2
with the statement that the required conditions
envisaged in Explanation 4 below Rule 3(b) of the
Seniority Rules q;nﬁt fulfilled, In the reply filed
by respondent No.1 it has not been stated which
condition of Explanation 4 (supra) has not been

fulfilled., In the reply filed by respondent No,.2

the vieu held by respondent No.1 has been termed

‘unfortunate! and they have tried to wash off their
hands by making such statement while admitting the loss
and suffering caused to the applicant. From the

reply of respondent No.2 it can be inferred that

when they posted the applicant as S.P. Ghaziabad

it could not have been their intention that the
applicant should suffer on this account. Respondent No2

has also not disputed the allegat ion of the applicant -

thet persons junior to the applicant in the Select List

were appointed against senior post in the cadre .

-



o

=208

.—20 -
It appears to us that respondent No.2 perhaps

was ignorant of the fact that the post of S.P.Ghaziabad

was not yet included in the cadre of Indian Police

Service. This appears to be so because a&bﬁmqﬁ1£ﬁL-

the post of 35,P., Ghaziabad was created with the |
in Novembew, 976 K]’/ |

formation of a new district of Ghaziabad/and was

held by three directly recruited I.P.S. officers

in succession before the applicant took charge

of that post on 30,.3.80, The secone:contention of

respondent No.1 is that the applicant was not holding

senior post contained in Section 2(g) of the I.P.S.

(Regulation of Seniority) Rules, 1954, The learned
counsel for the respondent No.1 contended that this
whole definition relates to the officers directly
recruited to the I1.P.,S. and does not cover officers
of State Police Service even though the name of such

officer may be included in the Select List. Tbia

T

question was considered and decided in 0.,A. No.827 of

1987, Devendra Prasad Versuys Union of India by
Allahabad Bench of this Tribunal, of which one of us
was a Member (Justice S.Zaheer Hasan, V.C. and D.S.,Misra
Member). It was held in this case that the word 'and'
preceding the words 'a post temporarily added' clearly
relates to temporary addition of some post when held
on senior scale by direct recruits and it does not
cover the cases mentioned at item No.1 and the
Deputation Reserve at item No.2, Section 2(g) of the
Indian Police Service (Regulation of Seniority) Rules,
1954 reads as follows 3

'Senior post' means a post included and specified
under item 1 of the cadre of each State in the Schedulse
to the Indian Police Service (Fixation of Cadre Strengt
Requlations, 1955, and includes =

[t~
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a post included in the number of posts
specified in items 2 and 5 of the said
cadre, and a post temporarily added to
the cadre under the second proviso to
Sub Rule(2)of Rule 4 of the Indian Police
Service (Cadre) Rules, 1954, when held
on senior scale of pay, by an officer
recruited to the service in accordance
with the Rule 7 of the Recruitment Rules,

This definition of senior post in clause 2(g) runs

in three parts as below $¢-

(i) Post specified at item No.1 of the Schedule
referred to above,

(ii)Post included at item No.2 of the said cadre
schedule, and

(iii)a post temporarily edded to the cadre under
the second proviso to sub rule 2 of Rule 4
of Indian Police Service (Cadre) Rules, 1954,
when held onkenior scale of pay by an
officer recruited to the service in accordance
with Rule 7 of the Recruitment Rules,

The ratio of the decision of the above mentioned case
is that a post temporarily added to the cadre does
not change its character merely by the accident of
the post being held by a directly recruited candidate,
a promotes or an officer of the State Police Service
appointed under Sub Rule(1jof Rule 9 of the Indian
Police Service(Recruitment)Rules, The interpretation
given by the Tribunal to Rule 2(g) of IPS(Regulation
of Seniority) Rules is that a senior post in the

cadre does not becom® an ex - cadre post, when held

by a State Police Service Officer, whether his name

-
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{s iscluded im the select list or mot. The applisand
has ehallemged the vires of this rule om the grouad
of diserimimatioa violative of Article 14 of the
Constilution of Iadia, We are of the opianiom that

the view takea by the Tribumal ia the above meantiomed
ease is ratiomal amd appliecable to the instant sase. IV

is therefore mot mesessary to comsider the prayer of

the applicamt regardiag the vires of Rule 2(g) Supra, We

are also of the opinion that the applicant is
entitled to esount the period 30.3.80 %o 26,10,80
for offisiation im semior duty post im the eadrel

14, For the reasoms memtiomed above, we are

of the opision that the reasoms givea by resposdest
moJl for deaying him the bemefit of comtimuous
offisistion im a seaioxr post im the sadre from
30,3.80 to 26.,10.80 is violative of the primeiples
of matural justio:zlanig:fbe sustained., Ascordingly,
we direct respopdeast mofl to treat the emtire period
of postimg of the applicamt as Superiatendent of
Police,Ghaziabad as beiag on a semior post ia the
cadre and to give Bim the bemefit thereof foz

determination of bis seaiozity im the I,P5, eadre.

15, We will mow deal with the prayer regardimg
denial by respomndest mo.l of the bemefit to the
applicant im the matter of seamiority fo» the period

of his eodtimuous offielation om a semiox post ia the

bt
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cadre from 3.1.75 to 3.7.78, the date on whish the

applicant was admittedly brought om the Seleet Lis%.' The
respondents have denied the benefit of comtimuous
offisiatiom om the ground that Explamatiom 1 to Rule 3(3)(b)
of the Semiotity Rules does mot permit givimg any beaefit
of seniority ism the gadre of IPS,Explanation 1 reads

as ufder:-

® In respect of am officer appointed to the servise
by promotion im accordanmce with sub Rule(l) of
Rule 9 of the Regruitmeat Rules the period of his
comtinmuous officiatiom im a semior post shall, foa»
the purpose of determimatiom of his semiority,count
only from the date of the inclusiom of his mame
in the seleetion list or from the date of his
offieiatiang appointment to such semior post
whichever is later ™

The comtention of respondemt mo.'l is that the period
of offi elation priox to the date of the imclusion of F
the applicant in the Select List has been ignored inm
accordance with the above provision im the Rules, The

learmed ecounsel fox the applicamt laid emphasis oa the
faet that the applicamt was workimg om a semior post
in the IPS cadre amd was eatitled to count his semiorxity
with referemce to 3,1,75 as the date of comtimuous
officiation, Lt

The applicant has #1BV placed reliamce om an
uareported judgmemt of the Patma High Court im Civil
Writ Petition mo. 3332 of 1984 Devi Chand Siaka versus

Union of Imdiadecided om 16.8.86 im which a learned simgle
Judge of Patma High Courxt has upheld the

codtinuous officiation of the petitiomer before him on

[y~
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the cadre post from the date priox to the date of

his imclusion im the Select List. The Uhiom of India
filed a Special Leave Petition before the Hoa'ble
Supzeme Court but the same was rejected. The faects

of that case are that Shri D,C.Simha, a promotee IFS
officer of Bibkax cadre was officiating im a cadre post
w.e.f. 18,5.573 till his appointmeat to the IPS on
2,11,1977. He was imcluded im the Select List fo» the
first time om 9,.8,73. During the period 1.7.74 to
25,475, another officer who was seaior to Shei
D.C.Simha imn the Select List was mot holdiag a cadre
post and no certificate under Explanatiom 4 of

Rule 3(3)(d) of the Semiority Rules, 1954 was issued
by the State Governmeat. The Umion of Imdia took the
view that the appointment of Shri Sinkha to a cadre
post was dome in preference to his senior and was inm
contrzavention of Regulation 8 of Promotion Regulatioms,
1955, The Union of India determimed senioxity of

Shri Sinka im the IPS taking 26,.4,75 as the crucial date,
After comsidering the matter the Patma High Court
directed that 18.5,73 has to be taken as the date of
commencement of continuous officiation of Shri Sinha

in a senior cadre post for determining his seniority.

16 The applicant has also alleged that respondent
nos,1 & 2 failed to observe the mandatory provisions
of cadre review as conmtained under Rule 4 of the IPFS
cadre Rules which made it obligatory for the Cemtral
Govermment to review the State Cadre Stremngth after an

i f.f"‘.-..
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interval of every three years. There was a gap

of more than 5 years between the cadre review done

on 6,275 and the mext cadre review done on 27,1080
If the respondents had observed the compliance of the
sald mandatory rules the cadre strength would have
increased in 1978 itself as the increase in the
distriets in the State of U.P; was done in the year
1975-76, which was a permanent factor,necessiating

the cadre review,

17, The learned counsel for the applicant also

referred to the decision of Hon'hle Supreme Court

in two cases of(i) 1987(Supra) SCC=256 K N.,Misra a

others -Versus- Union of India & Others (ii) §986-SCC
L&S) 226 Narendra Chaddha & Others-versus- Un

of Indja & Others in which it has been held that

the benefit of continuous officiation should acerue

to the promotees irrespective of whether the promotion

is regular, adhoc, officiating or otherwise.

18/ The respondents have not disputed the
assertion of the applicant that the above mentioned
appointments were made under rule 9(1) of the Indian
Police Service(Cadre) Rules,1954(Hereinafter referred
to as Cadre Rules). It is also not disputed that the

appointment was made by the second respondent under the

powers vested in them under the cadre rules. The first

Iyf—
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appointment of the applicant as Additional Superintendent
of Police(Lucknow) admittedly, a cadre post( Copy
Annexure-I to the petition) does mention it as Ad-hoc
promotion but it does not say that it is for a fixed
period, Rule 9 provides for certain actions to be taken
by the State and the Central Government, if the
appointment of a non=cadre officer to a cadre post is
to continue for a period exceeding six months. The
rule makes it clear that responsibility for taking
these actions is on the respondents, The contention

of the applicant is that on his first appointment to a
cadre post, he was under a bonafide belief thst his
name was included in the Select List and he would be
entitled to derive all the benefits imcluding seniority
in the IPS/

19, We have carefully considered the matter. The
respondents have failed to explain, why the applicant
was employed on a cadre post continuously from 3.1.73

to 3,7.78 even though he was not on the Select List as
stated in their reply. It can be reasonably presumed that
the conditions prescribed under rule 9 of the Cadre Rules
were fully complied by the respondents, In the case

of Gangbir Singh versus Union of India & others-1982(2)
SLJ 193(HP)/tﬁa€’§i;ofntment made for a period excedding
six months or for any indefinite period, till the

availability of a cadre officer or Select List Officer

cannot be termed as a temporary or a stop gap arrangement,

!
It appears to us that the respondents denial of the

1




o

N
=27

/s
request of the applicant is ¥o based on the wording

of Explanation I of Rule 3(3)(b) of the seniority rules,
They have failed to take into consideration the
hardship caused to the applicant in the matter of his
seniority in the IPS, They have also rejected th prayer
of the applicant to pass an order under Rule 3 of the

All India Services(Conditions of Service-Residuary matters)

Rules,1966 on grounds; which do not appear reasomable to

20, After taking imto consideration all the facts
and circumstances of the case, we are of the opinion
that the ratio of the case of D,.CSBinrha. versus. Union
of India(Supra) is fully applicable to this case.
Accorédingly, we direct the respondents no,1 to refix

the seniority of the applicants after taking into account
the date of continuous officiation on a cadre post w,e.f.

3.1.75. We make no order as to costs

21, Before parting with the case, we have to

point out that reply filed by respondent no.'2 contains
affidavit of one Padmakay Srivastava, an Upper Division
Assistant ,who has not been authorised by respondent no.2
to file a reply or affidavit on his behalf, Rule 12 of
the Ceptral Administrative Tribunal(Procedure) Rules,
1987 provides that the reply to be filed in the Case,
under Section 19 of Act XIII of 1985 before the Tribunal
shall be signed and verified as a written statement by
the respondent or any other person duly authorised by him

(-
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in writing in the same manner as provided for under
Order VI Rule 15 of the Code of Civil Procedure., Order VI
Rule 15 CPC provides that every pleading should be signed
by the party and his pleader, provided that where a party,
for any good cause, is unable to sign the pleading, it
may be signed by any person duly authorised by him to
sign the same, It is, therefore, evident that the replies
to e filed in the cases under Section 19 should be filed
by the respondents and in case it is not possible, the
respondent shouléd authorise someone in writing to sign and
verify the same on his Behalf, The Union and U,P.! State
are impleaded through senior officers and if under rulées
of business, the said senior officers have delegated
their powers, the replies signed and verified by such
delegated officers and in case, even such delegated
officers are unable to sign 181 1;§:€¥;Fha replies, they
should authorise some responsible/on their behalf and such
authorisation should be filed alongwith the reply on their
hehalf'E;; such authorisation shouleé be filed alongwith L
Af’fhnﬁraply-to incidate that the person filing the reply
has been duly authorised by the competent authority. In the
absence of such authorisation in writing, the replies
filed by any inferior authority should not be accepted.

22, In the present case, the official filing the reply
has stated that he has been deputed to do so without any
authorisation in his favour. We could have rejected this
reply, but in the interest of justice, we permitted it to
be brought on the record., The Registrar is directed to send
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