NJK. Saini % others
Versus
The Director General, RDSO, & othegs

Connected with

Registration (0.A.) No. 468 of 1987

N.K. Verma

Versus

%

Director General, RDS0O, Lucknow 2 others
Connected with
Registration (0O.A.) No. 432 of 1987
M.L. Jhamb & others
Versus

ﬁF

Director General, RDSO, Lucknow others

Hon'ble Ajay Johri, A.M.
Hon'ble C.S. Sharma, J.0i.

(Delivered by Hon. Ajay Johri, A.M.)

In these applicatinns received under Section 19 of t-he
Administrative Tribunals Act XII of 19‘35 a comnon questwn a

of law is involved, hence these are being dealt with under a singl&

judgment.

2. The applicents in all these applications are Senmr

Assistants (SDA) working in the Research Designs & .
Orgamlaatian (RDSO) of the Indian Raﬂwaya ﬁ};
!;twm are warking ﬂ Chl‘af
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down in Registration (Q.A.) No. 385 of 1986, vm;ﬁ

Union of India.
5 The facts of these cases are that on 3.7.1985 the

Board issued orders regarding restructuring of the posts of Scientif

Staff in RDSO. By these orders the posts of Scientific Staff tn :

RDSO were restructured on percentage basis - 80% being pmt i-ﬁ

CDAs grade and 40% in SDA's grade. This restructuring came mt:a
force with effect from 1.7.1985. In terms of instruction issued by
the Railway Poard vide their letter No.E(P&AJI/B3/RS.8 of 2.8.1983;
where the restructuring resulted in upgradation of certain posts
reservation will not apply but if it resulted in creation of additional
posts it would be applicable. There were originally 29 posts of CDAs
and 80 posts of SDAs. The restructuring changed these preportions
to 65 posts of CDAs and 44 posts of SDAs, Thexxestro

thus putting 36 posts of SDAs in the grade of CDAs. Orders proimnot-
ing SDA's were issued a;tv arious times and reservation roster was
applied promoting certain junior SC/ST officers, some of whoin
had not completed 3 years service on the crucial date.The applicants
represented against the promotion of the juniors. They relied eon
the judgment given by this Bench on 1.10.1986 in Registration (O.A.)
No. 384 of 1986, V.K. Sirothia v. Union of India, as they felt
that their case was similar to the case of the petitioners in the
relied on case.

The private respondents 2 to 4 while opposing this ap




categories the number of candidates called Wﬁl h-a ;
number of vacancies and upto two grades below the gmdﬁ

tion. They have further said that as a result of re&t.mg-:""" :

a total of 36 additional posts were created in the grade .ef:
There is reservation for €Cs/STs in these posts as these are
partial upgradation and the Railway Poard's instructions lay this
out clearly, According to them it is not enmasse upgradation and
this Tribunal has no jurisdiction to make any special provision or
grant exemption to the applicants. Only 36 posts have been upiiadad
and they cannot be said to be eninasse. They further claim t*,
ad hoc working for a long period without any break is regular service,
Ad hoc arrangement does not exist beyond 8 months. T‘::se working
in excess of 18 months become regular. The reservation is available
on vacancies/posts/grades. For these 36 posts the roster will apply
as these are additional posts. In such cases seniority is not material.
They have alleged that the claims of the applicants are a naked

- an
practice of untouchability and isAtu prevent them from getting their
due and they and others concerned will prosecute the applicants
separtely before lawful authorities against their comraission {if !

criminal offences under the law of the land. They have further

said that the judgment in Sirothia's case {supra) has no applicaﬁm

to this case because in RDSO the cadre restructuring has been
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stagnated staff. According to the respondents these are

% ahe
. X This application has, been opposed by the G

A

respondent. They have ssid that there are four inter-related Article

in the Constitution of India which governs the principles of reserva-

tion. Article 335 lays down that the claiin of the menibers afth&

Scheduled Castes and Scheduled Tribes shall be taken into mmi&ea’w

tion consistently with the maintenance of efficiency of administration

in the making of appointments to services and posts in connection

with the affairs of the lnion or of a State. Article 16(i) lays down

that there shall be equality of opportunity for all citizens in matters

relating to employment or appointment to any office under the

= State. Article 16{4) lays down that nothing in this Article shall
'_; oy 'ﬂ/ } prevent the State from making any provision for the reservation
3 . 3 . s -
& | of appointments or posts in favour of any backward class of citizens :
{ which in the opinion of the State is not adeguately represented
P ;# ? in the services under the State, and Article 46 which lays down by
i k4 S
o that the State shall promote with special care the educational and = -
g - economic interests of the weaker sections of the people and in
Ty 3 e iff
' particular of the Scheduled Castes and Scheduled Tribes and shall il
B ;

protect them from social injustice and sll formns of exploitation.

Thus the GCoverniment has an obligation to provide SCs/STs with

equal opportunities of employment by way of reservation. The word

m;apmtxnen;ﬂ@vers not only the appeointinents made by m
recruitinent but also appointment by other various m@mm - A

prouotion, deputation, transfer, etc. According to them




coinpetence of the Covernment to introduce or

principles of reservation in different types of appo s

review of the position has been recognised. So the

reviews the position from time to time taking into account

over all position and introduces and withdraws reservation in

T wn—‘ll-ﬂlr"m-.i.';h.,w_y_

%; % of various groups and classes of posts. They have further said Ehﬁt |
'- E“ ‘é" once the Government has deciderj,un the basis of review,the_ rmL -T
J&E _ tion has to be provided irrespective of whether SCs/STs are 33’33’“15{
o duly represented or not. The reservation was first introduced in .-

direct recruitment in 1950 but the post connected with Scientific

' | Research, etc. and promotional appointnients were kept out of the
;, # 5 : perview of the reservation then thereafter in 1857 reservation was
extended to certain types of posts filled by proniotion on the basis
' 3 of departmental competition examination. In 1958 reservation was ‘j*-'-—-
. \7’ extended to certain other types of posts filled by prometion on i
o 3.\/ the basis of selection. It was these orders of 1939 which were i:
? o 4
challenged by Rangachari in the Madras High Court. The Madras ﬂi,%
&7’, | High Court upheld the contention of Rangachari. On an appeal m-- .51

the Supreme Court it was held that the Government had the right

to extend the principles of reservation in appointments nade by
promotion alsu. In 1963 the Government withdrew reservation in
class 1 and class 1l posts filled by promotion through t‘:mmpetfi.ﬁoq,_
selection, ete. but introduced it in the selection pdat in class Iﬂ .
and IV services of all departments of the Railway. The mmnm :

sontipmed to say that in 1972 the Governmment of India reviews

By

= -



_inatrmtiﬁns on reservation have been ha:ld

delivered by the Hon'ble Supreme Court in m

Bharatiya Soshit Xaramchari Sangh v. Union of Indfa (A

S.C. 298). The respondents further said that on 2.8.1983 th&y

that where cadre restructuring resulted in en inasse upgrada (

of posts the quesﬂuﬁ of providing reservation will not arise, hu;ah
where partial upgradation on the basis of percentage distrit

was inade existing rules will apply against the additional m&mh&r’
of higher grade posts which became available as a result of the
restructuring. "En inasse", according to the respondents, has been 3_}._.'-'. ¥
defined in the Oxford Dictionary as "in a mass; all together" and
the words has been used in thisg;ﬂm In such a situation all
the incumbents in t;m lower grade irrespective of whether they
belonged to reserved or unreserved comumiunity get prouioted and
since reservation has already been provided in the lower grade there
would be no necessity to provide the same in the higher grade.
In partial upgradation the restructuring of cadres assumes the

character of promoton with all attendant features of promotion

such as increase in the emoluments of those promoted to the upgréd- |
ed posts and the competition of capturing the limited number of
posts by a larger number of SC/ST generally reniaining at the end
of the seniority list. So if SC/STs are to be given a share in the
upgraded post which are to be filled by the method of pmr__ ,nl
reservation has to be resorted to. The respondents em T & 2

say that the primary objective of upgradation is bﬁtﬁﬁrmm ﬂf

chances of promotion and removal of stagnation and this is equal
-ﬁﬁpﬁﬁﬂblﬁ to SC}‘ST who cannot nnrmally avail himmlf af’“

L i AR TG ¢ 'ﬁ“ﬂ-e- % e - Y
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character of prouiotion reservation cnm | im
iﬂaﬁﬁfzﬁﬂm In this application most of the st.afi‘
due to non-availability of the next higher grade f:af further
and to remove this stagnation the restructuring was
the letter of 3.7.1985. Therefore, 36 posts of SDAs were
as CDAs. Apart from these 36

3
on 1.7.1985 in CPA grade thus making a total of 40 posts. Ac

to them the position before upgradation and after upgradation ms

respect of strength of reserved coimmmunity candidates was that

out of 65 CDAs 6 belongs to reserved commiunity and out of 44

SDAs 3 belon,?: to the reserved community and since reservation

had to be applied 2 SC candidates who were working as SDAs were

considered fit and promoted as CDAs. These 3 are included in the

\* strength of §. Prior to this upgradation when the strength was p
! * i for CDA and 80 for SDA the reservation of SC/ST candidates against - %
% e ’M CDA posts was 3 and against SDAs post g’ dig have said that respon- % *
r dents 2 & 3 have already been proinoted against the upgraded post 5

- of CIDDA while respondent no.4 has not yet been promoted. They :
have also referred to the Railway Boerd's letter of 2.8.1983 laying

down that in en masse upgradation no reservation was to be applied = ¥

but in partial upgradation reservation shall apply anrd sii'me__-thﬁ_f._,r

was only partial upgradation reservation was correctly applied w S

£
them. In regard to the Railway Poard's letter of 19.2.1987 they’

have said that it is nut applicable in this case because these |




"the main points brought out are that the applicants

ed the remedies available under Section 21 of tham

not sought departmental remedy. The upgradation of posts m

as a result of cadre res':ruczuring but all the posts of CDAa

were to be filled did not pertain to upgradation. According to ‘l:

it is irrelevant whether the number of posts of the two categ
i.e. SDAs and CDAs remains the same. The reservation rule apmunm-

on posts, vacancies and categories, hence the rules will apply on

T A

the new post of CDAs which were created after restructuring. These ™ ©

promotions were to be controlled by the 40 point roster and the
proinotions of respondents 2 % 3 have been made in aeccordance
with this roster and even respondent no.4 can be promoted against
‘*-} the last vacancy as he has worked in the post in excess of 18
% months and, therefore, he is entitled to his promotion to the post e
= %/ of CDA. According to respondent no.5 the judgment in the case
| of V.K. Sirothia has no application in this case. According to them | q‘:
| the basis taken in deciding the Sirothia's case was incorrect as

in this upgradation there is no en masse upgradation but only partiail
upgradation. Respondent no.5 has further said in the reply that
respondent no.l has always been unfair towards SCs/STs and th&ir
legitimate benefits and has acted paér’tially and arbitrarily against

them and appointinent of reserved community candidates against

‘despite the eligible departinental reserved community

being available.
In ﬂ:eel,r mp}iﬁ:a;mn the appiimm haw mlﬁ




no additional posts. The post which have been given
only as a result of upgradation and accorﬁing to them m
tion should be granted against upgraded posts.

8. We have heard the learned counsel for the parﬁe&,

learned counsel for the applicants relied on the case of Dz g

Srivastava v. lInion of India (1987 (3) ATC 385), a case M@d

by the Jabalpur Bench of this Tribunal and the case of V.K. Si:mg.m‘j_'___'.-_'"'f'

v. Union of India (Registration {0Q.A.) No. 384 of 1986), a case =

decided by this Bench of the Tribunal. His main contention was

—

that respondents 2 & 3 have been incorrectly promoted and thae
there should be no reservation in posts which have been upgraded
due to restructuring. In one of the other two cases being Registration
(Q.A.) No.468 of 1987, N.K. Verma v. Union of India and others,
respondent no.3, who was promoted has since died and in Registration
(0.A.) No. 432 of 1987, M.L. Jhamb and others v. Director General
RDSO, Lucknow, there is no private respondent, therefore, according

to him the only question involved was the incorrect promotion of

respondents 2 % 3 in Registration (0.A.) No. 414 of 1987, N.K.
Saini & others v, Director General, RDS0O, Lucknow & others.
Sri A.VY. Srivastava, learned counsel for the respondents submitt&{ﬂ“__f:‘:f:

that since this was only partial upgradation, therefore, in _t;al;n’m-_ai'_;

of the Railway Doard's letter of 2.8.1983 reservation would




dimpugned order was on the ground that whe?ng |

takes place and not only mass upgradation haa _

post of ADMOs are upgraded and replaced by .ﬁ.n- aqm

post in the higher grade then no prouiotion takes placg :

are no fresh appointinents and, therefore, reservation

simply not applicable. It was this challenge that was Examiﬂeﬂh

the Jabalpur Rench. The Jabalpur

decision given by this ZSench in Registration (0.A.) No. 384 of 1388,

V.. Sirothia v. Ulnion of India and on the case of N.G. Prabby 8

¥. Chief Justice, Kerala, (1973 (2) SLR 251. On the basis of these

it was argued that such iuass upgradation does not tenta-
mount to a promotion. [t is automatic elevation to a better pay
scale and so the policy of reservation cannot be applied where no

{resh appointments are invelved nor proinotions are made as the

reservation policy is applicable only to fresh appointments and later

. Py

on it was introduced to the promotional posts also. The Railway

Board's letter of 2.8.1983 dealing with en masse upgradation states

that where cadre restructuring results in en masse upgradation reser-

2

vation would not be applicable. The Jabalpur Bench, therefore. was
H 2

of view that the mass ygradatio f ADNMOs to the Emtﬂ.
equivalent number of post in the higher grade is a case of th%"
being simply placed in the higher scale and no selection was involved

and cannot be considered to involve any process of prunlat-imlﬁr--'g

fresh appointment. In the Full Dench decision of the

Caurt =iﬂ- N.Ci. Prabhu's case it was held that if the ni:gm




Gat&gm ‘a higher scale of pay is fixed for thm >
further seid that it was, therefore, appropriate tuﬂm
seniors have been nominated to the higher grade wmchh
so created by upgradation and the phenomencn does not dﬁf@p

the case where all the posts are upgraded and, therefore,

concluded that it cannot be said that those who get the

another. They continue te hold
the same post.
10. In V.K. BSirothia's case this Pench has held thst the

restructuring of posts was done to provide relief in terms of promo-

tional avenues. No additional posts were created Some posts out

of -existing total were placed in higher grade to provide  these

avenues to the staff who were stagnating. The placement of these
posts could not, therefore, be termed as creation of additional posts.

had held that there were definite nuniber of posts and the tota'_i'
remained the same. The only difference was that some of these

were s in a higher grade. We had further said that upgradation of

cadre by distribution of post will lose its primary objective if it

3

is teken em generation of additional posts in the upgraded posts

A
which it rightly was not., The keynote thought behind the exerci

we continued to cbserve ,Was the improve prospects, remove

tion and provide avenues.

2t




ﬁﬂ w im bahm mm tlmir' |

present. It has been said by the Government re

partial - upgradation the restructuring of cadres

promotion with all attended feature of promotion wch ﬁ

in the emoluments of those promoted to the up-gra&ﬁﬁi pﬂﬂ ._
due share in the upgraded post has to be given to the_-’".-
community candidates. They have gone on to say that the pﬂ’m
objective of upgradation is better chance of promotion and remaﬁﬂ
of stagnation and since this is equally applicable to SCJ/ST cénd’id&ta:s__}_;_;"_"_"i
who cannot norinally avail themselves of this chance without bmng
proped up by reservation. According to the Governinent respondents
the Ministry of Railways restructures the cadres at intervals and
all the post never upgraded, only a limited number of w
posts were - upgraded. Therefore, all the Incumbeénts Ccagnot be
accommodated and the filling up of vacancies assumes the character
of promotion which brings reservation into play. They have furthes
said that in this application most of the staff were stagnated dua
to nonavailability of the next higher grade for further promotion
and to remove this stagnation restructuring was ordered.

14, One thing is very clear and that is that once th& '“nve:n-_;:"i

ment takes a decision to restructure a cadre to reiiekstagnati‘?ﬁﬁ.;—-

and to provide better chances of promotion to those who EQMtiMBv ;

the cadre it cannot result in creation of new posts. As was rightl
observed by the Full Bench of the Xerala High Court thfﬁ
menon of partial upgradation does not differ frow the case

&l the posts veere UPSraded The phllawphy benim smaa atio




sense any promotion. It is ﬁtting of the Mﬁim '. " e
scales of pay by the process of senmrity-cum—fi'tn&m

14. In the case of State of Puniab .

(AIR 1971 S.C. 1777) the Hon'ble Supreme Court had made
following observations :

"The mere fact that

extensive benefits to some of the persons who

T the beneflit of reservation does not by itself make the
reservation bad. The length of the Iedh to be yrﬂvided
depends upon the gap to be covered.” 3

o i

The Hon'ble Supreme Court had further observed -

"It is true that every reservation under Article 16{4)
does introduce an element of discrimination a;arti:cula‘riy ot
' - when the question of promotion arises. It is an wnevitable - ----*—
* consequence of any reservation of posts that junior _ §
officers are allowed to take a imarch over their seniors. = | o

This ecircumstance is bound to displease the senior | F

4
[f g officers. It may also be that some of them will get

i frustrated but then the Constitution makers have thought

-

RS fit in the interests of the society as a whole that tha
- backward class of citizens of this country should be
_ ﬂf afforded certain protection as observed by this Court
e in A. Peeriakaruppan etc. v. State of Tamil Nadu,
(AIR 1371 NSC 171)." s

i, we will like to emphasise that there is absolutely no S
dispute and the law is also very clear that in matters of pmnﬁti;ﬁﬂ" %
reservation would apply but the point is whether upgradatiﬂn i&
promotion at all and we answer this in the negative. Upgraﬂaﬁm':. ;
is not a promotion and, therefore, if it is not a premotion the app

cation of the reoster in the case of upgradation as ngﬁgﬁ m
'cm of pmmatimm wcuid he mcurrﬁm. Upgradatﬁ:nn |
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Supreme Cm:rt in the case of u.A ’1&& ral |

on the Government to make a reservation either at tfw iaﬁt
or at the stage of promotion. It is an ensbling provision and confe
a discretionary power on the State. His Lordship, Hon. Iyer, J.

in the case of Akhil Pharatiya Soshit <aramchari Sangh - V.

of India % others, (1980 SLJ 734), observed that the

court functions under the constitution, and not-over § 2 i-nt&rpr-ebﬁf
the constitution, not amends it, implements its provisions, not
disputes it through personal philosophy projected as constitutional

construction. Chjective terined to constitutional wavelengths is court's

functions and if-only it-constitutional suarantees have clearly been

violated will the court declare as non est such geovernmental projects ¥

L3

as go beyond the mandates. If 'om a reasonable construction. t:h&

5 i L -_':g .;_ g
Administration's special provisions under Article 16(4) exceed the Ul

L!

constitutional limits, it is the duty of the court to strike dead such

projects. He further observed that even so while viewing the

issues, judges should not forget what is elemnentary that law caﬂm
do it alone but must function as a member of the socialﬂ_
ensemble of disciplines. The Railway Board's

actually talks of no reservation in en masse upgradation

partial upgradation of a cadre on the basis of percenta_gé-;d.'.

it -pmvide.s; for the application of the rules .guvemtn?g:_f



posts into the higher grade. If there was a

ew of posts the total number of posts m-m'

increased but that does not happen. Therefore, we hm. no w
%« Teceh
mﬂng){m the clause in regard to application af_

I L
= T

against the additional number of higher grade posts whfch

AUnE ‘T“@ T
i)t
a .

available as a result of cadr-_ restructuring In F:uard‘l -Iat.:_'

2.8. 198% This qual:flcatmn umde byqethe T?.ailwa}' 30&_!‘{1 iﬁ_i=_,-

letter was uncalled for and is

not in consonence with the &tm.--

and objects of the philosophy of upgradation and restructuring.

17. Article 158(1) of the

Constitution speaks of equality QF

opportunity in matters relating to eiiployment and

proiiotion dﬂpends

upon availability of vacancies by

either a process of attrition gy =2

creation of additional posts. Therefore, if there is a group of persons

available in a particular cadre a classification in this group amongst

those who are seeking their further advancer ient to remove their

stagnation will not have the same nexus as a classification when

8 prosiotion in the real term of work is involved and Article 1664

conies into play.
18. In the case of Yashbir dingh % others v. Unien of ladia - - /8

e

others, (1987 (3) SLJ 231), which has been relied upon by Srl

Ghairana,

learned counsel for the private respondents, the Hon'ble

Supreme Court had decided that en maesse upgradation was Dot CEe

proinotion. There
only en masse but any upgradation is no promotion and,

the rules fnr reservation as in the case of pmmaﬂm w}ﬁﬁ:‘_

-be applicable to such upgradations.

i T 'r'he private respondents have cmmam aig"

sim mf

kN
i



expansionism, like allowing the ﬁﬂd“kﬂui

where it needs to be used, can upsat, C

cannot subscribe to the view that upgradation in fam: ia-.:

20. In the words of Lord Denning ""Law does m:ﬂ; |

It moves continually. Once this is recognised then the ta&:ﬁl
Judge is put on a higher plane. e must consciously seek

the law to serve the people and needs of the time. He

2€ mmere mechanic, a mere working mason, laying brick

without thought to the aoverall

21. In this case private respondents. 2 2% 3 were prn;nqte&'

L

by applying the roster point considering the upgradation as pmlﬂﬂﬂm;

#e have negated this conclusion. If no extra posts are created Emd

no vacancies caused by movement of persons upwards and if iﬁ

Involves putting certain number of posts in the higher grade _:'t_!:i"ff"{-l-.;l-'-'*

relieve stagnation in respect of those who have reached near thg
maximum of the scale it cannot be a promotion in the literal s&m
of the word , whether upgradation is en masse or not, and no bemﬁa
would be available to those promoted on erroneous assumption tfi&t :
it was proinotion. So the promotions of respondents 2

be sustained and only the rightful incumbents have to

the upgraded post.

22 In Registration (0.A.) No. 488 of 1987 apposzlhe

no.2 who was promnoted on 24.9

uﬂf‘ﬂftﬁﬂ&tg}y died. So there remains none to be reiﬂm

23. RAEY . ¥ Rﬂglstmﬁﬂn No.432 of 1987 the mt ﬂf




posts are to be filled the pﬁiwip}e of se €

of the unfit has. to be applied. Under the @t

of selections where 4x or 3x formula is fnﬂ

not be proper and cannot be adopted as a prmadure

up the upgraded post. |

25. On the abnve. considerations we allow this ﬁ

and direct that the applicants will be considered for %ieing
against these upgraded posts in accordance with the rul'e;'e-w."'.
subject to rejection of the unfit-and no reservation will be appl‘m&l]
on these posts. Persons wrongly promoted will stand reverted bm;
no recoveries be made from them for overpaymentsy during the period
they have officiated. The applicants would be Provided prafmfm
fixation with effect from the dates they should hﬁ’v& heen aﬁﬁu&’&y
promoted i.e. 1.7.1985, They will not be entitled to any arrmq
cn this account. The application is disposed of accordingly wﬁk

ne order as to costs.

A
ZJ}F M
MEMBER (). MEMBER (A).

Dated: May. 3% 1088,

PG




