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Versus

Supdt. Posts,West Dn.,Varanasi
and another ‘ e

Hon'ble S. Zaheer Hasan, V.C.
Hon 'ble Ajay Johri, A.M.

(Delivered by Heon, Ajay Johri, A.M.)

In this application received under Sectioen 19
of the Administrative Tribunals Act XII1I of 1985, the
applic ant, Durga Prasad Gupta, has challenged the
recovery of pay and his retirement benefits from a back
date. Briefly stated the facts are that on 5.10.,1984 the
petitioner advised the respondents that due to retinal
detachment he wanted to take retirement on grounds of
invalidity though he had only nine months more to serve
before superannuation, He was directed to present himself
before the Chief Medi cal Officer for examination., He was
declared unsuitable for further service on 12.3.1985 as
he was completely and permanently incapaci tated. While
action was being taken to retire him tﬁe applicant
obtained a fitness certificate from a private medical
practitioner and reported for duty on 1.4,1985. On
22.5.1985 he acain applied for leave for three weeks on
Medical Certificate., In the meantime orders retir=ing

him with effect from the date he was declared inﬂapiﬁiﬁ¥i

ed, i.e. 12.3.1985 were issued on 19.6.1985 based on
DPS, Allahabad's memo dated 7.6.1985, Since he had

joined duty on 1.4.1985 and was paid salary upte 30.6
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incorrectly or hy cheating them,

the same was ordered to be recovered from his

view of the orders of his rttirnnwnt'frﬁﬂ:f'

2. At the Bar the main cﬂmtentiﬁas;i&ﬁmﬁiﬁ,;,'u

learned counsel for the petitioner were that sinc&;?'
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petitioner had actually worked upto Sﬁ.éilgﬁﬁfﬁﬁf”“?jﬁl
not be retired retrospectively with effeet'frntfiﬁ;fd§
and the recovery of the salary and leave salary pﬁﬁﬁ*%i3
him was incorrect and illegal. This was Oopposed by ﬁﬁﬁffqﬂi
learned counsel for the respondents on the grounds'thiénlh

the petitioner had cheated the administration by getting

a fitness certificate from a pri#ate medical practitiﬂﬁ£r }
and reporting for duty. Accerding to respondents he sheuld
have obtained the fitness certificate from CMO. Also in
view of the CMO's declaring him unfit the fitness
certificate issued by the private medical practitioner

had no value. It was alse contended on behalf of the
respondents that this was done to gain bene fits which
became applicable to persons retiring after 1.4.1985. We

have perused the case file also carefully.

3. It is not under dispute that the petitiener
wés taken on duty on 1.4.1985 by his incharge and he
worked upto 22,5.1985 be fore he proceeded on leave on
medical certificate. It is also not under dispute that he
was asked to work when he reported for duty and he was
pald the salary and leave salary. It is not respondents'

case that during the peried 1.4.1985 to 22.5.1985 the
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petitioner did net work or that there was any complaint
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d@gainst hig working due te his incapacitance. Thus once

by
@ person has been taken back on duty/the respondents and
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they found nothing wrong with him to arouse any action,

they cannot bl:ge the petitioner that he joined duty

..l.f.'l i
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letter of 9.5.1985 (Annexure 'A-I' %ﬁiﬁﬁﬁ€

totally uncalled for and they should have s

this letter on 9.5.1985 and the petitioner cénﬁimueﬂrﬁiﬁﬁg%'

1 work upto 22,5,1985,
é 1 o On 1,10,1985 the respondents have issued anﬁthgx
{ letter to the petitioner asking him how he resumed duty on

1.4.1985 by producing a fitness certificate from a private
medical practitioner which was against the rules as the
certificate was to be obtained from the rank of QMO or
higher medical authority. If such was the rule why did
- they accept the fitness certificate produced by the

‘%V// petitlonere As a matter of fact they had been negligent
in this case and now they are wanting an explaination frem
the petitioner on t he submission of the medical fitness

certificate., This approach is incorrect and gquestiocnable,
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6. The notice for retirement was sent by a memo

of 19.6.1985, The petitioner had worked from 1.4.1985 «m
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22.5.1985 and went on leave with effect frnm-23a§@£ﬁﬁ;g;.

indicate that the petltiuner had worked and Hﬂﬁ ali.
be en the rolls, He can under the cir




would be effective from 19.6.1985 and
would be entitled to thg_ggfua&:éf%£E§‘
from him for the period 13.3.1985 to 1

" VICE-Gi AIRMAN.
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Dated: January -~ ,1988,
PG.




