ORIGINAL E@Fﬁi;mhjiﬂf

vVersus

The Union of India and others.

Hon'ble D.S.Misrauam
Hon'ble G.S.Sharma=-JM

( Delivered by Hon'ble B.S aﬁiﬁr&-ﬁﬂﬁ 5

challenging the orders dated 1935231986 andiﬁ?ﬁﬂéi

passed by the Divisional Railway Manager(P)H-ﬁ'éﬂﬁ-f?:_

Lucknow(respondent no.2).

were appointed as Foremen(Maintenance) in the Grade
of Rs, 700-900 by an order dt. 24,10,1985 passed by
respondent no.2,(copy annexure-1); thet the petition
have been discharging their duties with utmost sinﬁ@ 
devotion and dedication; theat respondent no.2 iisuaé'f
the impugned order dated 19412,1986 modifying the |

earlier order dated 28/12,1986 and stating that the

petitioners would be allowed to officiate as Faremangrﬁ*

only in officiating capacity and till proper Pﬁrsﬂﬁﬁii;;
are appointedby the positive act of selection; ﬁﬁﬁ%m;'3
the respondent no.2 then passed the amder impﬂﬁﬁe@ )




Railway Board(copy annexure-2), s !
that the petitioners had made two separate
to the Divisional Railway Manager, H-ﬁ .

that the respondents be directed not to hold writt
test and not to declare the results of the sam

considering the request, in the circumstznces of the
case, the respondents were directed not to dBClagﬁ?ix.; 

results of the test going to be held on 11.4.87.In g

4
! the reply filed on behzlf of the respondents,it was ;;
g stated that the posts of Foreman(M) inthe scale of ngf?
i 2 700-900were head quarter controlled posts and prnmﬁvﬂﬁjf
of such posts was controlled by the head aquarter on :?
J the basis of the combined seniority lists of the entiréi
;E Railway; that the post of Roreman(M) in the scale af.
%i | Rs,700=900 is a selection post; that after 31,.3.1985
}Egﬁ%ﬁ%i:- the said post of Foreman(M) was decentralised and
A . different divisions of Zonal Railweys were autharisedaj?
to make appointments and promotions at their level ﬁﬁ_f;
the basis of seniority list mainteined by them(copy S
annexure- R2 1); that the Railway Board vide their
i letter dated 1.5.84 reviewed and restructured the
of Grou'C! cadres and certain number of posts of .%%:
Chargeman(A) (550-750) were upgraded in the catggaf§ £éﬁ{
i

of Foreman(M) in the scale of Rs.700-900; that=a5i§§;;£:




they were neither considered nor eve:
Foreman(M) in thescale of Rs.700-900 o
said restructuring by the Head

time of implementation of said restructe

dfter decentrelization of the post of For

scale of Rs,700-900 certain vacancies arose i

of Foreman(M) Lucknow division due to rttsffi;

promotions and transfers; that due to inadﬂa@ﬁév

order to fill up the aforesaid resultant vacency,

.beneflt of restructuring was given and the applieaﬁﬂTf'w
were provisionally promoted as Foreman(M) in the gg&ﬁ&ﬁ%%
of Rs.700=900 on the basis of the modified selection -_;;
procedure to be adopted in filling up the posts arisﬂﬁéfﬁ
;f out of restructuring and when ihe said error was detec=

ted then the case was fully examined and the orders of

-

the promotions dt. 24.10,1985/2,11,1985 were cancelled
by subsequent order dt. 12,12,1986; that the petiti@ﬁérgf

Z'qf,i,

S were allowed to continue purely on ad hoc basis till
the availability of regular empanelled cendidates;that
e ; annexure-k to the application is not the correct caﬁ?
jﬁj'f-; of the order inasmuch as the applicants were never

promoted temporatily but provisionally(copy @nnexure Eﬁ%ﬁ

I1); that as the earlier promotion orders were not 1nr wd
conformity with the circular, the same have been _féﬁ
rightly and legally cancelled and the orders passed
there-upon are perfectly valid and legal; that the

were .
representations received from the patltianersfstill[g}

under consideration and the petitionfiled by the <&
petitioners was not within the limitatign.pgggﬁ;fv
 under Sectiun 21 of the A.T.Bct,1985.




October 7, 1984, ﬁecembarilga4 ang?géﬁéfi
in respect of Lucknow @ivisiﬁn @nly_gﬁf-;
pfomoted to the posts in questiqn;_tha% ?
number of posts of Foreman in Luckfnaw Hi’ﬂ'iﬁ»«

increased from 4 to 13 and since 4 persaﬁs

personswere promoted by the Head Quarter, 4-PE°T” |
Foreman still remained vacant and it is thesegﬂﬁﬁﬁﬁ?w

%;ﬁﬁ which were lateron filled up by promotion ardar7é§3r i;£
T ° '24,10,1985/2.11.1985; that it is these 4 posts in 3

?%E? . the petitioners are still working. The petitienerS'*::
.a denied the contention of the respondents that they w@@ﬁﬂ

’ promoted on provisional basis against the vacancies-_ i

: resulting from retirement, transfer and promotions,etc.

The petitioners filed a copy of order dated 29.4,85 ;

§v4_.. (annexureﬁﬁﬂ) said to have been issued'by the

ij -~ Divisional Railway Manager(P),Lucknow adding 9 :
?? ‘ﬂfl ' more posts in the cadre of Loco Foremen in the scale "f
%1_ of Rs.,700=900, The petitioners have 2lso contended _&ﬁ
;;;i: _ that the promotions on the basis of restructuring 1;?
fgi;;fl orders have been done against the additioenal posts ﬁﬁkg

as a result of restructuring in other division of !L‘E.“?

Railway. The petitioners have filed copy of rEpreaemgﬂhé%

{
i
.'ft{-_#.:
b

tions to the higher authorities made against the aréﬁm?;’

dated 19.,12,1986 and 27.3.1986.

4. Ve have heard the arguments of the %{?h J';



invited our attention to the phﬂtﬁ stat 0
order filed as Annexure-l to the rojotudencus

to the rejoinder-affidavit and Annaxure-ﬁmpéf

of two entries is obvious. In the photo stat %%f
word'Temporarily' has been struck off and sﬁﬁéﬁﬁ
by wbrd'prcvisionally' by hand. In the last cakﬂnn? -
against serial no.5,Munna L3l Sharma 570 has been ;‘?%%i“:
changed to 610 . There are also tick marks in the last
but one column against serial nos. 5,6,1,8:9 and 10.

The learned counsel for the respondents is unable to
explain this difference between the two photo stat 4
copies. In the absence of any satisfactory explanation
by the respondents, we are of the opinion that the {
photo stat cooy filed by the petitioners as Annexure—lg
to the rejoinder-affidavit is the correct photo
stat copy of the order dated 2,11,1985 and the

subsequent corrections made by the respondents have

to be ignored. It would be relegant to reproduce thﬂ

wording of this order;

" Tn terms of Railway Boards letter no. PC/III;;J
UPG/3 dt. 1.5.1984 communicated under am(p)/
GKP'S endorsement no. E/213/PC/73/6-Pt. ii{lﬂ) %
dated 10.,5.1984, the undernoted supervisaw 3
staff of shed Maintenance,who have been
considered fit for promotion, are 9rﬁnﬁtaﬁ
temporarily to the post and posted to thﬂ s
noted agaimst each fram 1. l 1934 againgt
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'rtﬁtrﬁﬂturing'; The réﬁﬁf“'

any dﬁcuﬁent&f?'evidanee in.ré.ﬁ_ﬁ.,i.

contention that the petitioners were p

transfers etc, The learned counsel for ﬁig_,
pointed pointed out that in the last par&@Efi

above mentioned promotion order, it has been &

as follows:

" The promotions made above as a reshﬁﬁf
restructurlng are deemed to be prnvisi*j?vg
and no,arrears should be prayable from l. 1;ffi
to the date,however, they are being allowed :§
proforme fixation of pay and the payment in

higher grade payable from the date they S
actually hold the respomsibilities of higher
gradE‘n-

Inter alia, the learned counsel for the respondemt-_ﬁﬂi

contended that the promotion order was provisional .

and nottemporary as COntnnded by the petitionersﬁ‘ﬁﬁ--5F
are unable to accept this contention as the words" aS'i;
the result of restructuring” used in this paragraph } §

are a clear proof that the promotions were made aggf-”l

the vacancies which had become available as a result |
of restructuring of the cadre. The respondents had ;ﬁé
also failed to deny petitioners’ contention that there

f i
were a/totalLlS posts of Foreman(M) in thescale of

Re.700-90 in the Lucknow division and the p&titiﬁﬁﬁﬂﬁyj

were promoted against these posts. Ve are of the o

opinion that the respondents have failed in t

contention that the order of prﬂm@tiaa date
”ll *1935 was 153&“ due ta inadfw'_ é

’.
""'1! T m—---




support oftheir contentions

19.,12.1986 cancellil > prom
24,1041985/2.11.1985 of the petrtﬁf

post of Foreman(M) wes withintheir rig

a wrong order issued due té inadvert

case, the Hon'ble Supreme Court has hﬁf&i:
order of the Financial Commiésianer @@ﬁf;.z
respondents to the post of Tehsildar un&ﬁﬁr “
Tehsildari RulES,Ith no legal foundation aﬁ';
were no vacancies inwhich the confirmation @fof;

place and therefore, the order was held to be wh

void.We have considered this matter and we-arecﬁiflgg

the opinion that the ratio of this case law cannot rw,
be applied to the present case as the rESandeﬁts'"“
have failed to indicate the vacancies against.whiﬁgfi

the petltloners were appointed allegedly on @&

provisional basis. In the absence of the identifiﬁa-i

?r

tion of such ad hoc vacancies and in the light af

words'against the vacancies arises due to restrw>~ 

ring"™ used inthe office order dated 24.101193§f | ii@

higher scale of pay after giving the benefit éf'?-fi;

proforma promotion with effect from 1.l .1984,the 3 &%




selection ﬁgﬁiﬁﬁigﬁﬁﬁfjf%. _

The application is 211owe

parties shall bear their own &&#@sg”ﬂ”




