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In these two petitions under Section 19 of the
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Administrative Tribunals Act, XIII of 1985, the
il - petitionexs challenge the validity of circular letter
dated 29.4,1963 issued by the Railway Board laying down

=¥ the procedure for promotion from class II1I to class II
service and for a direction to the respondents that

the petitioners be allowed to continue to hold thnir_i; 
present post; and to treat them duly selected to the &

7 class II post of Assistant Uperating Superintendent
(for short ACS)/Assistant Traffic Officer (for short
ATO) (group 'B') of the N.E.Railway.

24 The petitionerV, N.ﬂi&h}:a had joined .
service in 1962 on his selection by m ai
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tion is that he had duly qualified even in the viva-voce

Station Superintendent at Barauni jﬁﬂﬁ&iaﬁ'afﬂé;;ﬁiﬁﬂ
Railway in July 1980. He along with other eﬁﬁ@iggyfﬁf“
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appeared in the regular selection test far elaﬁ#'iiffff}
of ACS/ATO group 'B' in 1986. He had qualified in
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written test but his name did not appear in the liﬁ*fﬁggfg
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selected candidates declared on 9.1.1987 after the

=Y

approval of the General Manager, N.E.Railway. His aﬂﬁﬁfig

test but the procedure adopted for selection by the
Selection Board is illegal as the result was not declared
on the basis of 522&22:35*;arks but on the basis of
gualifying marks obtained in professional abilityes,
record of service, personality, address , . leadership

and academic/technical qualification as per impugned
circular dated 29.4.1963 of the Railway Board. It is
further alleged that the allocation of marks according to
the said circular is unreascnable, unfair, arbitrary and
against the law and no marks for seniority have been
prescribed under the said circular. He, therefore, wants
that the said circular be declared illegal and unreasocnable
and he be declared duly selected., The petitioner has
further alleged that the complete service record of the

candidates called for interview was not summoned on the
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date of interview and as such, the selection made in the
absence of such record is illegal. Placing reliance on
the circular letter dated 9,12.1975 re-issued on 25.l.l§?&};
copy annexure l=A, it has been further contended that ﬁh@?':
Selection Board should not have declared the petitioner 5
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promotion anc 1ade in contran
these cir eular 1&'&1512’5 is ill&g & Ly

3. shi Pr
belongs to & scheduled aasggfaﬁg ki%iéé_‘fh

he was selected as Traffic ﬂ@‘Iat“r;iﬁ;iif:m
1963 by the Railway Service Commission &ﬁé}i

getting his promotion as Depﬁty Chief Qﬁﬂﬁééi; _
in 1977, as Chief Controller grade II im 1979 an
Chief Controller Grade I in 1980, he was pramﬁtné
on adhoc basis to class II post as Assistant
Operating Superintendent (General) Samastipur on
4,7.1985. He too had appeared in the selection '
s for class II post of AUS/ATO group 'B’ iﬁ 1986 but
his name also did not find a mention in the panel
% ] declared after the approval of the General Manager
i e on 9.1,1987. Besides the points raised in the
other petition, this petitioner has further alleged
that according to the letter dated 15.11.1983
A of the Railway Board, SC/ST candidates have been
given relaxation as a result of which lower limit
of qualifying marks has been set at 3/5 of the |
qualifying marks excluding marks for the record
of service based on confidential reports and he
having secured more than 50% marks in the viva
}, voce test should have been selected according to
the said circular letter. It is also allggad:ﬁy

him that his service records were not available
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circular latm under which thm sal&ﬁ %

4. Both the petitions have been contes
of the respondents and in the rqgiiifiladjg%iﬂ _
by the Deputy “hief Personnel Officer, ﬂ.Ef_ :ff:;i§;“L
Gorakhour, it has been stated that the petitieners di

secure qualifying marks in the viva-voce test &ﬁﬂ-ﬁé@

N they could not be declared selected and their canti;_ﬂ

to the contrary are not correct, No marks for seniamitg
have been prescribed for the selectionsto class 11 posts
and as such, even in the selection held in the case of the
petitioners no marks for seniority were reserved, Under

. the rules, the confidential reports of 3 years are to be
seen at the time of selection and the said reports were

i“i available before the Selection Board on the date of inter-

view and on the basis of the entries therein, the marks

were given to the petitioners according to the rules,

3 Other service record is not maitheirabie and the contentior
| _ﬁﬁ- to the contrary of the petitioners is not correct. The

x : circular letter dated 25.1.,1976 relied upon by the
iﬁ;;gé g petitioners has been subsequently modified by the subse-
quent circular letter dated 9.8.1982 in which the hailway
Board had clarified that ihe circular dated 25.1.1976

could not by-pass or supersede in any manner the rules =&,
v contained in the Indian Railways Establishment Manual and s

the reliance placed by the petitioners on the said

circulars is misplaced. The selection made in thé,L'



anﬁ thwa has been no discrimina _
petitioners. The patitianars waru nﬂ&;:;';
they did nﬂt qualify in therviva-vacn-hﬁﬁk
earlier promoticn having been made n&melrréhﬁ
basis, they are not entitled to hold the WE :
after having keen failed in the regular salaetiﬂnﬁ,rﬁ"-“

1"-'.

e Rejoinders were filed by the petiticners

reiterating the grounds taken by them in their main
petitions and denying the correctness of the pleas S0

taken by the respondents in their replies,

6. The main attack of the petitioners against

$£? . § the validity of the impugned circular letter dated

| 29.4,1963, copy annexure 3-A to the petition of V.N,
Mishra, is that this circular did not reserve any marks
for the seniority of the candidates and ihe allocation

of marks under this circular is unreascnable, unfair -

I

arbitrary and against thelaw as the circular prescribes

1;5@& - qualifying marks for professional abilit&yl, record of

service and perscnality, address, leadership and
technical/academic qualification while the result should
be based on the average marks secured by the candidates.
In support of this contention, the petiticners have

placed their reliance on L.V,Ashara Vs. Gujarat Fublic

% Service Commission ( 1984 SIR (3)- 4) in which it was
v = held that higher percentage than the written test fixed

for viva-voce test as qualifying marks is bad in law.

Reliance was also placed on R.G.Prgsad Vs, S
(1985 (2) SLR-287) in which it was held that tm




raised on behalf of the petitioners for g
impugned circular letter of the Railway Beard
the procedure for the selection to class IT

ourselves unable to agree with the same.

to interpret the Telegraph Engineering Service iﬁaﬁgﬁj
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@ules which prescribe that the minimum pass marks in the
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examination should be 50% for general candidates and the
Hon'h@l, Court had taken the view that in the absence of
the word 'aggregate' in the rule that word cannot be
introduced under disguise of interpretation and since the
rule does not specify different passing standard for 'each'
subject, the prescribed minimum passing standard must mean
minimun in each subject as well as minimum in aggregate.
According to this view of the Hon'ble Supreme Court, the
Railway Board committed no illegality in prescribing 60%
qualifying marks for each of the 3 heads under which the
selection has been made in this case. For the sake of
convenience,the relevant extract of the circular is re-
produced below :i-

"Selection Procedure

Marks should be awarded to candidates on the
following basis :=-

Professional ability- 30
Record of service = 25
25

Personality, address, leader
ship and academic/technical
qualification
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'ta 'ehe view tak&a W the Haa"h ﬁuwml.‘_

above-mentioned case.

8. In Liliﬁﬁhﬂﬁ.vst

to vivae=voce under the rules does not rendar ﬂhﬁ.

selection arbitrary and violative of Artieles 14 |

16 of the Constitution. In the instant case, nﬁmijP
25% marks were not fixed for viva-voce test. 25% mm
fixed for the service record cannot be treated und&r  :
the head of viva-voce, Further, in Javid Hasool Bhat
Vs. State of Jammu and Kashmir ( AIR 1984 sC-873), it

was observed by the Hon'ble Supreme Gourt that it is

Ao
not for the Cuurtklay down whether an interview test

should be held at all or how many marks should be
allotted for the interview test. Ofcourse, the marks
must be minimal so as to avoid chaﬂgestﬁfarbitrariness
but not necessarily always. There may be posts and
appointments where the only proper method of selection
may be by an interview test, In this way, the Hon'ble
Supreme Court does not prohibit holding interview tests

alone in proper cases.

9. The impugned circular under which the
selection has been held was issued by the Railway
Board under its rule making power vested in it under

Article 309 of the “onstitution.

have the force of law and any attack uﬂ the validiﬁ!
of rules or circular letters issued by thoiﬁailﬁi¥
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They have also not been able to esta m

before us that the seniawity sham&d hﬁ!e~humny“-
consideration before the Selection Board ﬁndﬁff&%ﬁh

for seniority should have been reserved in the :

The objections raised by the petitioners agaxuﬁ;:*“~j*

validity of the impugned circular , therefore, do ﬁa@

hold good and the same is not unreasonable or void. :-gil

10. The next point canvassed en behalf of the ik
petitioners before us is that the complete record of the
petitioners was'not before the Selection Board on the
dateg their interview was held and as such, there cauld

be no proper marking on the basis of the record of
service in the absence of the complete record. In support
of this contention, more reliance has been placed in the
case of the petitioner Rajbanshi Prasad. 1In the present
case, the written test was held on 6.?.198g;ui9.?.1986

and viva=-voce test was held on 25.7.1986. Annexure 7

to the petition in the case of Rajbanshi Prasad is a
letter dated 17.9.1986 of the General Manager (P) to the
DPC N.E.R, Varanasi asking him toc send service records of
Rajbanshi Prasad and one other railway employee in :
connection with the selection of AGS/ATO group 'B'. f
Annexure 8 is a D.0O, letter dated 18.9.1986 from DRH(P) -5

Varanasi to DPO Gorakhpur stating that the service recordd

consisting of perscnal file, service folder and service

A f|

becok of Rajbanshi Prasad were not received in Varanasi
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the said record: We have given our ﬁﬁﬁiﬁﬁﬁ;

ation to this fact and prima-facie the conten

AT . cannot be said to be without force. It appears fi
- clause (iv) of para (e) of the impugned circular

dated 29.4.1963 that marks for record of servieh'; i“w

should be given on the basis of confidential repﬂrt;_j

and relevant service records. Integrity of character
- should receive special consideration. Acceording to
the contention of the petitioners, personal file and
service folders of the employees alsoc contain
necessary information about the record of his service

X and the same should have been before the Selection

Board at the time of interview. The mark-sheet of

L N
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the candidates who appeared in this selection bufore

the petitioners was summoned by us from the respond-
. ents on the request of the petitioners and the mark-
sheet shows that the Selection Board had made separa-

ﬂg;' \ te evaluation for record of service and personality,

address, leadership etc,,Under the head record of

b s

- service, the petitioners obtained 80%or more than |
80% marks and none of them had failed on their scorimg

less marks foy record of service. 80% or more is a 1




ftho-Snlaatimn'”
further like to pﬂint out that one

has not been establlshad that his any sarfiee-rgiti

not available at the time of interview but even ia fﬁi;

case of other petitioner, namely, Rajbanshi Prasad, umai??ﬁ
of the view that the necessary service record was ﬂ?ailiﬁji
_ }- and ;ﬁﬁﬁe considered by the Selection Board and he seedr&ﬁ
Lf;g?lr very good marks for his service record. ile are further
? of the view that his final result has not in any way affec-
,iﬁ_. ted by the non-availability of his pergonal file and
g.; - f service folder etc. We, therefore, find no force evea

in this contention of the petitioners.

ﬁ&? 1l, The petitiunerg have further placed their relian-
e ce on para 2.2 of the circular letier dated 25.1.1976
---- é; (copy annexure l=-A to the petition of V.NeMisra) which
'%é%?- ‘ runs as follows i-
Efiﬁi  .¥? ®#2.2. Panels should be formed for selection
e - posts in time to avoid adhoc promotions.

Care should be taken to see, while forming
Gl panels that employees who have been working
iy in the posts on adhoc basis quite satisfac-
g torily are not declared unsuitable in the
interview, In particular any employee
reaching the field of consideration should be

saved from harassment."

The cuntentlon of the petitioners is that in the absence
of any cumplalnt regarding their working on class II pﬂst;
on adhoc basis for several months, they should not have

been declared unsuitable merely on the basis of intaztxgﬁg;;

test. The contention of the raspondents in this eﬂﬁﬁijq?;,
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5alactod aﬂﬂ inﬁludaﬁ 1n:;ij' :
tn by_pass or suparsade in any m&anaw ?Ti
“Tules of selactlon as contained $n Ehe ‘
Railways Establishment Manual and other orders

issued from time to time,

FRs It is true that the circular letter r&iﬁ&ﬁf

upon by the petitioners did not by-pass or superae@n

the normal rules of selection contained in the
Establishment
Indian Railways/Manual. The intention of the Railway

g

Board was,6 however, clear that when an adhoc promotee

is working satisfactorily on the promotion post, care

should be taken that %hey a:dinot declared unsuitable

in the interview. This circular did not provide

that in no case such adhoc promotees are to be

declared unsuitable in the interview. The stress

was however laid that care should be taken that

it should ordinarily be not done. Thus, in our

opinion, a duty is cast on the selection Bnaré/

Committee to see that adhoc promotees who are working

satisfactorily, are not declared unsuitable merely

on the basis of their performance in the interwiﬁ%%;f;

> According to the impugned circular, 50% marks

afﬁ been reserved for professional ability aﬁﬁf-“:-
; hava been reserved for record of samvia&w

iﬂnal ahili%y and re@@&d of aaxvica tht
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stated abuve. ﬁh'dﬂ?nﬂt-hﬁﬁﬂfthatJaJ[;.”
who lacks leadership, personality and

appears in the instant case is that the petiﬁﬁQ?ﬂ;;:

Rajbanshi Prasad secured 8l% marks in the uritteﬁ;;

test and 84% marks for record of service but could
= secure only 12 marks out of 25 marks for personality

etc, The other candidate secured 60% marks in

> i A R EN

written test, 80% marks for record of service and
only 11 marks for personality etc. It is, there=-
| -é&; fore, to be seen whether the performance of these
i petitioners in the viva-voce test was so unsatis-
factory and their pers nality was so poor that.
they could be failed in interview despite theit

—~ good performance in other respects. For this,

we do not want to assume the duties and functions

of the Selection Board but certainly like this
matter to be re~-examined from a practical point of
view by the General Manager, N.E.Railway who 1s the
final authority for approving or‘rejecting the
panel prepared by the Selection Boarde

13, The petitioners have also alleged in

their petitions that out of 13 posts advartingﬁ_'# :
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entitled to relaxation in respect of qmlif?img
The copy of the said circular letter has not bggn

with the rejoinder. This ground should have beenirf

in the main petition so that the reSpandants could ﬁa#__
something about it in their reply. No advantage of s
letter, therefore, can be given to Rajbanshi Prasad by us.

14, In view of the above considerationg we ‘allow
both the petitions in part and direct the General Manager
N.EsRailway Gorakhpur to call both the petitioners before
him to satisfy himself whether the petitioners were dealt
with fairly in the viva-voce test and the marks assigned
to them by the Selection Board in the viva=-voce test for
personality, address, leadership and academic/technical
qualification are correct and adequate. He will also see
on the basis of their performance on the present class 11
post¢(on adhoc basis) whether they could be declared un-
suitable in the interview. At the time of such re-—-examin-—
ation of the provisional panel, the General Manager will
have a right to interview the petitioners himself and
declare their result on the basis of his own assessment

regarding their personality, address etc. The parties

are direigiiwtzlbear their own costs:> pbﬂﬁﬁ“ 5,
,#151;37 o ;7/ .é
Member (A) Membar (J) :




