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Dr. ,P.N,Misra
Versus

Union of India/others

Hon'ble D.S.Misra,A.M.
Hon'ble G.5.Sharma,JM

(Delivered by Hon tble D.S.Misra)

The zpplicant in the above manti@ned ﬂpﬁi

under Section 19 of theA.T. Act XIII of 1985, has

sought & declaration for his continuation as Aﬁﬂﬁﬁ,_“

Physician in the C G HS dispensary at Allahabad

and quashing of various instructions issued by the 'f?ﬁi
Government of India from 11.5.1978 to 7.3.,1986 ;fi
regerding the terms and conditions of his service, &'%
5  The undisputed facts of the case are€ as e
follows: The applicent was appointed on the post of
Junior Medical Officer vide order dated 27.5.86 'in

passed by the Chief Medical Officer,Central GﬂwergT”

.1th Scheme( respondent no.4) w.e.f. 28. 5.1986 to

22.8.1986 on short term contract basis (copy annamﬁ£§'
The Deputy Director (Administration) CGHS Nﬁw‘Dtlhi_'11
(reSpdndant no.3) vide his order datad 25 B.i?ﬂﬁ




i
b, T

.'%ﬁ diapamsi witﬁ’thl sarﬁimtﬁ :
_iﬂ trying to apmim some ﬁ'&.hﬁr

past on mnnthlv wage basis. Tham*

the tribunal before the expiry of tﬁ’“f;if”“
last appointment inter &lia seeking intg;?“

directinc the respondents to continue thm~*‘

on existing post till @ regularly Sﬁlagtgﬁ;;i

from the UPSC becomes available, or till ﬁhﬂ

cation is decided whichever js earlier. An int
order was issued to the respondents to allﬁw.ﬁﬁiﬁ
applicant to continue on the present post till?gf"r

candidate selected by the UPSC becomes avallabla..riéﬁ-

3. In the reply filed on behalf of the
respondents, it is stated that the applicant was appai
—nted Ayurvadic Physiciéens on monthly wege basis
to provide medical facilities to government servaﬁt&§
The post of Ayurvadic Physicians is to be filled
+hrouch the Union Public Service Commission, which
takes time in recommending adequate number of :. ;;
candidates and it is not possible to £i1) in all th&

vacancies of Ayurvadic Physician. To avoid diswti

of work during this intervening

UPSC candidates become available,

up on short term contract besis thr@ugh.xasa;
Employment Exchenge Qunlone dey break is giv




in m&r&awu with the gﬂiéﬁimw i&f

Ministry of Health and Famii?'ﬂhlfaxaaﬂ%;:,\:
that the applicant is not entitled ta amr ';a_:% lief,
the application is liable to be diﬁmiss&éfiihﬁgf

4, The petitioner's grievance is ﬁf?f”Jl

of making appointments on monthly wage contract

public policy and therefore, 1is violative of Aﬁ%h_
_ 14 and 16 of the Constitution of India. Th!'pstitwi
Eif, although termed as employee on contract basis 1is :tfié tT
required to discharge the identical duties like §; ﬁfE§{

regularly appointed Jumior Medical Officer and~ﬂh¢{i$ %ﬁ

also @kwm re~uired to work on holidays and during ﬁ&i:iij
off hours without payment of any remunerstion or

compensation for such extra work which is alse

violative of Article 23 of the Constitutiomd The
respondents in making monthly wage basis contréct =
aprointment have denied the claims for which an

employee after serving continuously for 3 years %&f?*

T e



ey 5T

_haﬂs b!!ﬁ fllad b? the apwl&a&ﬂ§*; E;f:

14.8.87, the Government af'iﬁﬁﬁai

and Family Welfare have dacidtd“tﬁfﬁﬁﬁfft;

of earned leave after 30 days af'sgrﬁieéjﬁa{

subject to the condition that(i) n!.uz:mh-sﬁéﬁ'iif‘-‘!’;f"__~

contract will be treated as 2 fresh one 2nd no «

forward of leave will be allowe and(ii) nﬂ'ﬂﬁéﬁ:"

will be allowed. The letter further stetes that

will also be allowed one day's CL for one month's

cervice with no carry forward +o the next spell ﬁf

contract period.

6. We have heard the arguments of the'learﬁﬁﬁfﬂﬁﬁ
counsel for the parties and carefully perused th@{}i ;
documents and coples of judgmentis filed by th;mjiﬁ; 
support of their various contentions. We have i
considered the matter and on going t hrough th&

judgment of the Principal Bench in OA No. 716 af ?
4987 and 10 others, it is fnund that the mattoms””ﬁ'
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contract of appoiniment should not pru@&if;
rules governing their service cnnditia@§g i
appointed, 3 government servant acqulires au3§~
and thereafter his position 1iS not governuﬂ-
contract of appointment.¥e are of the opinion t’

in the light of the above ment ioned pr1n01plas_;3%¥

enunciated by the Supreme Court, the services oi ﬁhﬁ |

applicants could not be terminated except when ﬁﬂf
selected by the UPSC became available,or the 093$ 1
authority is of the opinion that the particular |
petitioner is not upto the merk,or &S & result of ;.

disciplinery aection.

T Regarding the practice of giving shaiti%

appointment on monthly wage basis, the reﬁpﬁﬂﬁgﬁgga
have admitted that this hes been done to pﬂgvji;
applicant making 2 claim for reguler appﬁiﬁgﬁJ.
is not permissible except with the apprﬁ$;£“




contract basis.While we do not disearﬂ‘t s
of the respondents, but we are unable ta{

the respondents can not approach the UFEE fa@ <
tion of the api -1}cant and other persomns &mplﬂii'
likewise for their continuation 1n tumporaryv;af
until UPSC is able to provide substitutes in thgi_
places. %e &are of the opinion that the procedure
adopted by the respondents in making such shﬂrt.ﬁii;d}
appointment of phy5101¢ns/suroeons for pravldlng. |
medical treatment coes not lead to providing satisiai;£
ory medical +reatment to the beneficiaries. An £ |

employee who is working under the constant fesr

of losing his job can hardly put his heart and sﬁfiﬁ

in his work. In these days of preveiling unamplai
among physicianq/surgeons of all categories, ﬁffﬁ
seekers have no choice and they succumb to th¢37f
and conditions imposed upon them by the gmgkﬁg'

2 practlce tentamounts t
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g3 Regarding the terms ﬁﬁ&”éﬁﬁ:i
employment of the applicants, it ia
applicants have been working on fixﬁﬁ :
any prospect%r;f earning increments aftﬁg;jt
completion of the service for 1 year. The
of the applicants that the duties and reapa ﬁﬂ'ﬁ
tjes entrusted to the applicants are the seéme
performed by other regularly appointed incumhiET
holding similar posts has been merely. denied b?
respondents without furnishing any detalls;
they have not denled the allegatlons of the
applicants that they were performing duties 5ﬂmﬁi
beyond office hours and even on holidays withmut-
any additional remumerations oI overtime allﬂﬂﬁf;
admissible to government servents. Although g@
rder dated 14.8.1987, the reSpondants have p u
for 24 days' earned leave after 30 days qflﬁi;i
and 1 day casual leave for 1 month's sqrwiﬁ&; _
no carry forward to the next spell of |

period, it does not conform ta the ﬁa@ﬁ;if;f'




equal value. Similarly 1m.$g;¢;¢;#3335

¥sS. Emg__neer 3_n Cil;e‘f CPm ﬂ

employees, employed there to do identical work.Is
yet another case decided by the Hon'ble Si*gmwﬁf_

(Bhagawan Das _and others Vs. State of Harvena

others ,AIR 1987,5.C. 2049 regarding supervisors

appointed on temporary basis uncder the Nation&1 
Education Scheme by the Goverrment ofHaryana on t
fixed salary of Bs.500/- per month, it has bgﬁnf€%iiﬂ
that they were entitled to +he saeme salary and  ;
allowances &s other Supervisors appointed in |
Education Centres and discharging the similer

duties.

9., We will now consider the matter af;ﬁ?f”
given to the applicents at the end of 6
days of service. It was held by tha

_ th& ah¢ﬁa mnﬁtianed SR of ﬁhmqm’* 




w:.a | ;:_ at oyees' St
_tions wm (:_3-:)- ATC m m tm

applicants were employed as Jun

Officers Grade 1I on purnly a& hﬂ@

period not exceeding 90 days at a'tlﬂ:

every 90 days a break of 1 or 2 days waﬁ

the total period of service was not all;,

exceed 9 months. They were paid a fixed sa{

of Rs.650/- besides other allowances as a%;ﬁ

+o other employees of the Employees' State

Corporation. The Bench speaking thrcugh ChairmamﬁgigA
: f.LL

(Justice K.Madhava Reddy-J) observed” solong &B ﬁkﬂi

posts continue and +there is a need to make even

'+ emporary ad hoc' appointment, the mere faect ﬁ;j

such appointees, if continued beyond 3 period ﬁﬁfv%
12 months, are likely to claim that they are.

requler appointees,cannot be a ground for term

their appointment. That would be wholly arbitrafﬂ
and violative of Articles of 14 and 16 of th& :
Constitution.™ Learned Chairmen further gb9¢m
that " the intermittent breaks-in-sarwiﬁa € 

at the end of 90 days' period of s;xﬁﬁﬁﬂf;fﬁ*?

-aftificial and uﬁwarrahtad. The arﬁj}?ﬁ”



_szhal,l h& ﬁtmﬁ ta ham.«:‘w i
~since thn éay of th;zr firat

" 10.For the reasons

continued in service ever since the éﬁ%u |

SR not actually discherge the duties on acc&ﬁﬁﬁ_
| |
ko | artificial breaks etc. at the end of every 6 1
90 days shall be treated as leave to which thn jﬂ;i i

applicant will be entitled at par with r&gulag_b"

Junior Medical Officers. He will also be antiblﬂﬂ*%;
,@
+0 all the benefits of 1eava,overtime,ceﬂva?&ﬂﬁﬁg"

allowance etc, as are admissible to other Central

Government Employees. We also direct the respo

to treat the period of their service on coﬂﬁi"
basis as government service for the purpose éil_
relaxation for being considerec for regular :
appointment by the UPSC on +he post of Juaiﬁﬁ
Medical Officer in the Central Health Saﬁﬂﬁ'



