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Union of India and another

Hon.D.S.Misra,A.M.
H_Qn-GurS-SmlJH

(By' HDn-G.S.Sh&m,.]’H)

This petition under Section 19 of the kdniniatratim
Aot XIIT of 1985 is directed against the order dated 23.9.1986 [

by the Senior Divisional Personnel Officer,Northern Railway,Allahe

respondent no.2 reverting the applicant from the post of Head
to Q: ;ubsta.ntive post of Senior Clerk and the order dated 1'1-2.'1“-“_-."_:':;'f-_:::._-_“
passed bythe Divisional Personnel Officer (for short DPO) purperting
to dismiss the appeal of the applicant against the said order.

2. ‘The case of the applicant is that he was posted as Senior
Clerk in the Commercial Branch in the office of the Divisional Railway
Manager (for short DRM) Allahabad 1in 1981 and on some alleged complaint
he was transferred from the Commercial Branch to the Mechanical Branch

but the order of transfer was not communicated to him. As the applimt_

continued tﬁ work in the Commercial Branch the payment of his

was stopped by the respondents and he had to approach the Prescribed

m b

Authority under Section 15 of the Payment of Wages Act. The applica;—hnnm
of the applicant was rejected by the Prescribed Authority but on a.pp&al ﬁ
under Section 17 of the Payment Wages Act, it was allowed by the a.ppaﬂu %
ate authority against which the respondents have filed a writ petiff"-'
in the High Court of Judicature at Allahabad which is still pendir ok

The applicant resumed his duty in the Mechanical Branch of the Nort



= o Ty i i

-

= .i.."_'_“ a8

-~
g |
mn
o .'J
7

-.-.—;:'q.z;_ = 5

.

B
I

e L

romoted as Head Clerk w.e.f. 1.,1.1984 b

post w.e.f. 1.1.1984. 1.9.1986, the

to the applicant to explain as to why the order prom

post of Head Clerk be not cancelled and the necessary o
his salary be not made on the cancellation of his pro '

cant furnished his reply to the said show cause notice but wﬁ; ﬁ

ing his mind, lthe respondent no.2 cancelled his earlier er&w

27.6.1986 ¢n 23,9,1986 cancelling the promotion of the appl T8 oa

- FYEAX¥#EIE The appeal filed by the applicant against the aforesaid

order to the DRM Allahabad was wrongly rejected by the DPO without any

L S A R

jurisdiction.

3. The correctness and propriety of these two orders have
been- challenged by the applicant in this petition on the ground that
the order of punishment was never communicated ‘to him and the a'ppli.mﬂ
ﬁnﬁt be reverted to his substantive post on this ground. In any

case the respondents could not enforce the order of punishment after
a period of 6 months and as such the order of reducing him in rank
amounts to punishment and without affording him a reasonable opportunity E"f
the applicant cannot be reduced in rank. I-t has also been alleged tm?ﬁ
he was promoted by the respondent no.2 in June 1986 on the repeal

representations of the applicant after knowing full facts and he

not review his order thereafter. It is also alleged that as the rder

was passed under the direction of the DRM, the respondent no.2 >
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order is illegal and beyond his mm&.

be The petition has been contested on

of the respondents and in the reply filed on t

by the i-aspondant no.2, it was stated that ‘the a

was transferred to Mechanical Branch in the

railway administration and on account of his gross llis

with his Office Superintendent, the applicant was

under suspension by ACS w.e.f. 14.9.1981. The suspensic

was revoked by the Sr.DCS on 13.1.1982. The applicant had
approached the Prescribed Authority under Payment of Wages
Act for the payment of his salary for the period of his

suspension as he was paid only the subsistence allowance

by the administration. The order of punishment was duly
served on the applicant and igffi.@ﬂ?it; to this effeot we
filed by the Divisional Commercial Superintendent in the @
pfccaedings before the Prescribed Authority. It was also

mentioned in the said ;;aﬂ-‘idavit;that the applicant had rafuﬂa'ﬂ-.

to accept the transfer order from the Commercial Branch to

;-:-'.uh-.r"- £

Mechanical Branch. The matter is still subjudice before
the High Court in the writ petition. 1In the disciplinary
proceedings initiated against the applicant he was I‘edum,,

to the lower grade for a period of two years affecting h:ia

future increments and seniority but due to oversight, m

said punishment could not be given effect to and the applicant 3

was wrongly promoted as Head Clerk w.e.f. 1.1.1984.

thie mistake came to his notice, the respondent rw.ﬁ

a notice to the applicant and



'ﬂm’k as m:.{ﬁr Clerk has bem mﬁ&&i

ion in lower grade w.e.f. 226.1%2 ‘Eha

‘ rightly reverted to the post of the Senior ﬁiﬁﬁk

allegations of illegality against the arﬁar ﬁf

are false and baseless. In view of the loss i

on account of his reversion, the applicant was not m&

to promotion w.e.f. 1.1.1984. The Senior DPO is the a:-__'-_'.

3 ing authority of the applicant and as such, the m:’s&er aﬁ’
- reversion was well within the jurisdiction of the authari:ﬁ?
- i | who had passed the order of reversion. The Sr.DPO is compet-
ent to decide the representation of the applicant against

his reversion and it was decided by the competent authority. ;

5e In his rejoinder the applicant reiterated . .

B e
b |

that the orders of his transfer and punishment were never

communicated to him and he never refused to accept such order-s.

T e L

Such allegation of the resplondents was not accepted by-
\ W5 ' the VII Additional District Judge,Allahabad allowing the
claim petition of the applicant under Payment of Wages Act

in appeal. In fact, no penalty was imposed on the applicant

and such allegations have been made Dby the respondents due a

to malice. BEven if any order of reduction was passed and Ee

kept on file, as it was not communicated, it could gnt. take
offect and after the expiry of the specified period, it lost
its force and could ﬁnt be @nforced thereafter. The promotion
of the applicant was not made by oversight and it could not

‘be cancelled.




the ACS Allahabad and remained under suspension till

Though nut admitted by the applican‘b S a.laﬂr

his pleadinga that he did not comply with the orﬂar e

fer on the plea that it was not communicated to him.

applicant approached the Prescribed Authority under Sm -
15 of the Payment of Wages Act for the payment of his s
stopped by the respondents on his not complying with t.hs
transfer order as alleged by him in para 2 of the petitiaﬁ- |
while according to the respondents he had moved the Prescribed
Authority for the payment of his salﬁry for the period of i
suspension over and abovattéubsistence allowance granted to
him. In any case, the respondents had contested the case
before the Prescribed Authority and the application of the
applica.nﬂ was rejected. It was however, allowed in appeal
by the Addl.District Judge and the writ petition filed by
the respondents against the said appellate order is still
pending in the Allahabad High Court. The applicant has admit-
ted that on the direction of the High Court he had resumed
his duty in Mechanical Branch.

T The respondents have pleaded that the
necessary documents regarding the transfer and the reduction i
ingradle in the disciplinary proceedings in connection wi%h _.:_:_3':." _
which the applicant was suspended were duly filed in e

proceedings before the Prescribed Authority. Accord:



rank but according to the applicant
did not accept the case of the resp

of the said orders- the orders of tr annEes

e b

in rank.From this averment of the applicant made

of Wages Act. Annexure 20 to the petition is a letter
el the DRM Allehabad to the applicant on his rapraﬁanm:' "
dated 5.11.1986. It contains the reply given by the Sr.l
Allahabad to the DRM regarding his case and states that the
applicant had filed his claim for wages before the Preseribed
Authority from 1.2.1982 and it was decided against him on 8
30.12.1983. The report of the Sr.DCS contained in this annex-
ure furtherw states that the fdet of applicant's having
been punished with reduction in rank was clearly mentioned
in the reply filed by the railway administration in the said

-3
Ty

case and the copies of DAR report and punishment notice were

Q‘ also filed in that case. It was also stated in that r'aport--

3* that the Prescribed Authority had accepted the version of

the railway administration. The applicant has not disputed

the cnrractneés of this fact before us nor has produced any
evidence to show that thefacts stated in this report m

not correct. We, therefore, infer that irrespective of ﬁhﬁ

i S

fact whether the order dated 22.6.1982 reducing the applica

in the lower grade was communicated to him or not, he a.ﬂ :
| g 5
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the evil consequences of the said order of his reduc
in rank on the ground that it was not communicated and

case it has to be enforced in 1986, it will amount to

catio-n of the said order, which is not permissible after

o :
the period of 6 months. After careful consideratio-n of

i~

the necessary provisions of the rules on this point, we have

come to the conclusion that the order dated 22.6.1982 reducing

the applicant in lower grade should be deemed to have been
communicated to him atleast before 30. 12.1983 when the Pres-
éribed Authority had decided the case of the applicant against
him. In coming to this conclusion we find support from the
decisions of the Hon.Supreme Court,some of which we will like

to quote here. In State of Punjab Vs. Balbir Singh (1976

(1) Service Law Reporter-36) it was held that the order of
dismissal or the like order becomes effective as soon as
the same is sent out by the authority issuing it. In

Bachhittar Singh Vs. State of Punjab (A.I.R. 1963 S.C.-

395) it was held that before something amounts to an order
of the State Government, two things are necessary ; first,
the order has to be expressed in the name of the Govarnur
and second, that it has to be communicated. Until the order
is communicated to the person affected by it, it can be open
to the Government to consider the matter over and over again
and therefore, till it is communicated, the order cannot

be regarded than anything more than provisional in
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or otherwise publishing it will not hka &:Bfaat

was actually written out but such an order can be aﬂ te

it was communicated to the officer concerned or it was

published. Personal service of the order of dismissal is mot leg

requirement to make the order effective. The ﬁara wbl

Alnad o "k‘g’
the order in any form is sufficient to prove such an ordar :'En

In our opinion, the maip principles Hh:fch zﬁféﬂa ibo an

Noe
of dismissal should apply to an order of reductiun in rank and

~ ¥ e |
the applicant could not be persunally served with the order ﬁaﬁa&

i
22.6.1982 reducing him ingrad®, he supposed to have knowledge fral._

the date it was published by making a disclosure about it and filing
the necessary copies of the disciplinary proceedings 1in the case

before the Prescribed Authority. The applicant, therefore, cannot

S

=

successfully avoid the effect of such order under the law.

9. The applicant has placed his reliance on Rule 25 of the
Railway Servants (Discipline and Appeal)Rules,1968 (for short DA

Rules) which provides that order passed in a disciplinary proceeding

e S s 5 = i - A T

e

cannot be reviewed or modified bythe revising authority after a lapse

of 6 months. He has also rpla.ced his reliance on a Single Bench

iy e R e

decision of the Allahabad High Court in J.B.Bhattacharya Vs Chief

Engineer South Eastern Railﬁa_}f__ (1967(14) Indian Factories and Labour

Reporter-147). In this connection, it was further contended that
the powers of review could be exercised only by the DRM and not by :
respondent no.2 and as such the impugned order of reversion passed

by the respondent no.2 on 23.9.1986 by enforcing the order ﬂ;ﬁtﬁ




or review the order dated 22.6.1982 exercising his p

“tion :ta simply misconcieved. The res

25 of the D.A.Rules and as such, the contention is devoid of

force. Apparently, it appears that if the order dam 23‘

‘X & el
would have been enforced with immediate effect, #aat could

less prejudicial to the applicant and as on the own showing @

respondents, they could .not enforce it at the proper time due

| Seodd & e
their own mistake or oversight, the respondents eam be directed to

enforce it w.e.f.22.6.1982 treating 1ts service on the a.pplim o3

ol TE

with immediate effect.

10. The only other contention raised on behalf of the applicant

is that the respondents could not revert him Dby passing administra-

tive order dated 23.9.1986 and for this contention, reliance has

P S e i

been placed on his behalf on a Division Bench case of the Himachal
Bradesh High Court in B.S.Sindhu ﬁs. Union of India (1971(1) S.L.R.
600) wherein it was held that an order cancelling officiating promot- |
jon given by mistake three years. ago and recovery of excess salary | i
drawn on higher post has penal consequence and the Government servant r

is entitled to proteection under Art.311(2) of the Comstitution. On

T e e il L

+he other hand, in G.K.Shukla Vs. Collector of Central Excise (A.L.R:

1957A11ahabad-152); Mazhar Hasnain Vs. State of U.P. (A.T.R.196H

Allahabad-316) and Prayag Das Seth Vs. Secretary %o Government of

U.P. (A.I.,R. 1968 Allahabad-279),the Allahabad High Court had taken

3 %WMM
the view that if a Government servant is

by mistake and
if that mistake has been corrected and as a consequence he is reverted
it will not amount to punishment or reduction in rank under ﬂn%gﬁﬁi;,f“

of the Constitution. We find ourselves in agreement with this view. w
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| grade of Rs. 260-400. In view of this punishment, o e

the applicant has been affected for ever and the a:ppli

400 .fnr a period of two y‘ma afmtiﬂg future

itya.nﬂhiap&yma fixed atﬁaasﬁmmdmumwﬁ'

not be promoted as a Head Clerk vide order dated 27.6.1¢

1.1.1984 on the basis of his seniority as Sr.Clerk before such pu

ment. From the various representations of the applicant for

copies whereof have been filed on the record, it does not appear

that before his promotion order dated 27.6.1986, he either himself

brought the fact of his plnishment order dated 22.6.1982 to the notice
of the respondent no.2 or the respondent no.2 had considered this
fact on his own accord while promoting the applicant as Head Clerk.

The only controversy before the authorities at that time was to exam-

S RSN SRR

ine the effect of the transfer of the applic-ant from Commercial Branch

¥
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to the Mechani cal Branch on his seniority. We, therefore, accept
the contention of th e respondents that the applicant was promoted

by mistake in ignorance of the punishment order dated 22.6.1982 which

=1 ¥ v =
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for some Treason or the other could not be given effect to by that

L
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date. The impugned order dated 23.9.1986 passed by the same authority

cancelling the promotion of the epplicant bycorrecting his earlier

b AL
- R R

nistake was thus, well within his jurisdiction and does not contravene

the provisions of Art.311 of the Constitution. It does not appear
from the promotion order dated 27.6.1986, copy annexure 11, that :
it was issued at the instance or under the direction of the DRM and

as such, the respondent no.2 himself could cancel this order and o

the contention of the applicant to the contrary is not correct.




bad .The other impugned smlar mw 11’42,..1%:4';'?1:12:".{_ :
17, is-sued by the DPO Allahabad &ma not appear to M
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diapoaing of t-his appeal but it is simply by way ﬁr W __

to be informed that his promotion was made by mistake
enting the order of his punishment and he was reverted on the
jon of this mistake. In case it is to be treated as the ﬂki

of the appeal preferred by the applicant, the DPO was cert

justified in disposing of the appeal addressed to a senior ﬂfﬂ-ﬁ@;w:-*i'

Annexure 20 to the petition is copy of the letter dated 23.2.1987

of the DRM to the applicant in connection with his representation
dated 5.11.1986 to the Senior DPO Allahabad. The report submitted
by the Senior DCS in this connection was reproduced in this letter

as already pointed out earlier. As a matter of fact, this appears

to be the decision of the DRM on the appeal of the applicant though

it does not speak so. However, even if it is assuned that the appeal

dated 4.11.1986 preferred by the applicant against his reversion

has not been disposed of so far or has been disposed of by an autho-

rity not empowered to do so, it will serve no purpose of the applicant
if we refer the matter to the DRM again for deciding the appeal in
accordance with law. We have ’ﬂursalvas examined the validity of

v @aresaese L

the impugned order of w»ejeetien and find no force in any of the

contentions jof the applicant against this order. We accordingly

hold that the order of reversion of the applicant was passed w |

the cnmpeten'b authority according to law on the correction of 'bm

miﬂta.ka 'committed by him earlier and the same is not liable to ha

.-&I-' 4
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 the punishment order dated 22.6.19

lower grade of Rs.260-400 and fixing his pay o | .:;-. B2
w.e.f. the date of the Haid order m tha_ .

seniority and pay of the applicant w.e.f. 22.6.1984 on 1
of the period of punishment for the purpose of e fuma

The excess pay drawn by the applicant for the actual

working on the post of Head Clerk shall not be recovered fror

and if already recovered, be either adjusted or refunded to

The parties are directed to bear their own costs.
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)
MEMBER () 14 % MEMBER (J) _

Dated Aug, \os, 1987
kkb 4




