1. Union of India,

2, Divisional Railway Manager, North Eastern Railway,

izatnagar, Bareilly.

3'. Divisional Railway Ménager(Personnel), N.E.

Raillway Izatnagar, Bareilly.

4. Seniof_DiviSional Mechanical Engineer, North

Eastern Railway, Izatnagar, Barellly,

S. Shri N.M.L.Mathur, Enquiry Officer(Assistant

Mechanical Engineer) N.E.Railway, Izatnagar,
BHI‘E’.IIY*
: Respondents.

Hon. Mr, A.B.Gorthi, Member (A ()
Hon, Mr. S.N. Prasad, Member (J)
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(Hon, Mr.S.N. Prasad, Member Judicial) .

= e

The above Civil Misc. Writ petition No., 4033
of 1985 which was filed in the High Court of Judicature

8t Allahabad with the prayer for quashing the charge .




e

&

-

‘Petition) and the onder dste

of salary and allowances etc. tothe petitioner for
which thie petitioner is entitled. After t?e advent

of the Administrative Tribunals® Act, 1985, the above

writ petition has been received in this Tribunal

by way of transfer under section 29 of the Administra- E

tive Tribunals Act, 1985 and the same has been g

here /
numbered/as T.A. No. 1807 of 1937. 4

2 The petitioner(applicant) has filed the

above petition with the averment that ne was
Sppointed Initially and posted as a clerk on 19,7.85

under Chief Mechanical Engineer, Gorakhpur, after

having been selected by the Railway Service Commission;

and lateron the petitioner was posted as Head Clerk
in the Loco Shed Kathgoda%. and on 3,11 .81 he was

transferred from Kathgodam to Pilibhit as per order f

No, 458 dated 3.11.81 and was granted 10 days
joining time, Due to circumstances beyond his controel,
and due to non. issue of emergent duty pass, the

petitioner could not join within the t ime specified




disciplinary authority(Senior Divisional Mechanical

Engineer? Izatnagar) dated 31.5.84.

3. Against the aforesaid impugned order dated
31.5.84 an appeal was filed by #e pPetitioner to

Eastern Railway, Izatnagar as directed inthe aforesaid
impugned order dated 31.5.84 and the appeal of the

petitioner has been rejected as per order dated

11.9.84.

4, The petitioner has assajled the aforesaid

impugned orders on the groungs, interalia, that the
enquiry officer committ ed manifest error of law by

rejecting the Spplication of the petitioner in

Dominating Shrj J.K.Saxena to defend the petitioner

@8 his defence Counsel on absolutely irrelevant

grounds ,The eénquiry report dated 11,.8.83 is without

5




Rules, 1968. The imposition of penalty of removal

B < oy

of the petitioner from service has not been done

by the comp etent authority, as the appointing authoritr

o

in the case of‘ée petitioner is the D:Lvisional

" Additional
Railway Manager, N.E.Rai lway, Izatnagar.Thg(DiviSianal

Railway Manager, Izatnagar was not the pnoper

T oeelda tha T }Z“‘—&l{

Sppellate authority tn a@epeal as directed vide w

of the penalty order dated 31.5.84/2,7.84 under Rule
T o e ™ }
18 of the R.S. (D.&.A.) Rules, 1968;—#& power was :‘

conferred on him to consider appeal in 1984. The

impugned order passed by the Senior Divisional

Mechanical Engineer imposing the penalty of removal
from services of the petitioner relyim on the report
of the enquiry officer is a non-speaking and none ]

Teasoned order and has been passed in a mechanical
fashion without considering the matter on merit. The

Senior Divisional Mechanical Engineer, Izgtnagar,

W il Ty




n, interalia, contended

& el

that the petitioner was not inclined to join at

Pilibhit, the place where he was transferred and

as such he left Kathgodam without leaving any

application to leave the station on 4.11.81 and he

came back on 14.11.81 and was requested to take

charge at Pilibhit and was also asked to t#ake

-
emergenty duty pass from Kathgodam for Pilibhit,

but the petitioner did not tazke emergent duty pass
and since he did not join his duty to the transferred J
pPlace within the specified period and absented himsel £

from duty without Permission, disciplinary proceedings
were proceeded against him, It has further been

contended that during the course of enquiry he was
afforded reasonable opportunity to defend himself.

but deliberstely he avoided to participate in the

enquiry, shri J.K.Saxena Was Fireman, Loco Shed, ¢
Bareilly City and he was dismissed fromservice and

as such the railway did not treat him as an employee

and as such the said Shri J.K.Saxena was not the

PIOp€r person to assist the petitioner. It has further




authority i.e. the disciplinary authority as well
as the conpetent authority, appellate authority

properly and legally ané the impugned orders are

speaking and reasoned orders and as such the

petitioner's petition should be dismissed.

P

6. We have heard the learned counsel for the

parties at length and have thoroughly gone thrcugh

P the records of the case,

. Ta The learned counsel for the petitioner 4
(applicant) while drawing our attention to the
-' papers annexed to the petition has argued that since

the petitioner was not afforded reasonable opportunity

as such there has been violation of principles of
natural justice and by not providing assistance of

2 Shri J.,K.Saxena to defend the petitioner, the entire
F disciplinary proceedings against the petitioner

K are exparte, without notice or without information

tc the petitioner of the date fixed in the disciplinary

proceedings,.and since the petitioner was deprived
7

of cross-examining the witnesses,examined by the

=
!
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enquiry officer, and since the appointing authority

¢ .




'.gmd arders are net the valid am pa:aneﬁ ord

in the evegof law and as such the impugnad aﬁdﬁr;‘-

DRG0 R A vitiated, He has further argued that the imﬁugn&d 0
SRR | o Aeeae, ~
a7 IR e | imposing the penalty of remuval and the &ppellate ar&w

whereby the appeal of the pEtltlﬂnEr has been rej“*ﬁ““

“-'E'l'--. ‘_L |

are not speaking and reasoned orders and on thisﬂgrb,n

also the impugned orders should be quashedlﬂgqﬂ in

support of his argument has placed reliance on the

judgement passed by the High Court of Madhya Pradesh@.
Jebalpur Bench, Gwalior in pr No., 154 of 1983 dated
59,1985 in case of Ashok Kumar Slnha(pe%tgbner} Vs,

Union of India and others( w copy whereof has
P | been fileé}
' 8. The learned counsel for the respondents wnile

drawing our attention to the contents of the petition,
counter-affddavit and papers annexed thereto and the

| papers on record has argued that the aforesaid lmpugned
s A C.«:BHM.:{
orders were passed by the competent authnrltE?lEQally
pe and validaly and there has been no violatd#on of any

rul% regulation and there has been no violation of

principgﬂ.of natural justice, The petitioner was

aiforded reasonable opportunity for defending himself .

]
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but the petitioner dellberately and lefully did not

participate in the dlSClpllﬁ%fprDCEEdingﬂand has
further argued that the judgement of the M.P, High
Court as referred to above daes!n t in any way hegﬁ

/ ™
the petitioner and as such the<?uplicatingJaf g@gju
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B.R.ﬁ.i and the impugned order 1masmg penalty ﬁf mmval
¥ from service was passed by the Senior D.H.E /P who was an
officer subordinate in rank to D.R.M. under whose mﬁa‘r he-

(petitioner ) was promoted and as such the 1mpugned emﬁar

whereby the services of the petitioner were I'E‘THO"E."Ed, Was "'*

set aside and the petition of the petitioner was 21lowed
ground. of jurisdictional error, e find that the facts B‘f e

17E: J 'h :

the present case are found to be identical with the fact“ﬂ‘

of the aforesaid case Ashok Kumar Sinha Vs. U.C.I. and othe:g
z of the High Court ug the M.P. as in the instant case also,
keeping in view the Brovisibns contained under rules 6,7 and
3 schedule 1I of the Railway servant Discipline & Appeal Rule
1968, the D.R.M. 1s found to be the Disciplinary Authority
and competent authority for imposing the penalty of removal
from service on the petitioner put the impugned order dated
31.5.84(annexure 26) was passed by the Senior Divisional
Mechanical Engineer Izat Nagar who is below the rank of the

- D.R.M., Izat Nagar,end not by the D.R.M. or by the authority
A

higher in rank of the D.R.iM.

i

: 10. This fact should not be lost sight of that

despite ample oppor tunity having been afforded to the

-

respondents, they did not file any supplementary reply far

S = A

the reasons best known to them 35S would be Sb'.u?us fram__%f-:‘-
perusal of the order sheets dated 27.3.89 and#kanwar"_:'.' lulz #
il This is also important to point nu‘b ﬁlat,_:
P"’-'HS#!- of annexure 24 which 1s copy of the ardm* :

-'-',-; mareb'n the petitioner mnam Bahﬂﬁ{ﬂ’

T, S )



:sarvmca'was passed_ by
nad ™
Nagar, after thﬁqcﬂanIMBtlﬂn of the petitioner in*fha gﬁsﬁﬁ

the senior DivisionaizEhgiﬁ@arﬁzzﬁﬁ”::
ovde B

of Hhad Clerk passed by the D.R.M. Izat. Nagar, Thus, frgm o

the scrutlny of the entire material on record and ke 

in view the provision contained under rule 7 readpbégthar_r

ok

A

with schedule-2 of the Railway ServantyDiscipline & Ap?e%?%ﬁ
Hule 1968, it is fully established that the D.R.:M. was ‘ﬁ

i

competent authority for imposing penalty of removal from
service on the petitioner; but the impugned order imposfhg
oenalty of removal from, 5erv1ce on the petitioner was
T_Dt..u'f-'?-tdh /

passed by $enioglﬁmchanlcal Engineer Izat Nagar who is
below in rank of D.,R.M. and thus, this being so,!we&find

S Yo
that above argument of the learned counsel for'the(applicaai

% finds much support also from the above judgement of the

High Court of M.P. dated 5.9.85 and as such we .-find that
the impugned order dated 31,5.24 whereby the petitioner

has been removal from service, is illegal and invalid,

L Annexure 28(copy of the inﬂugned order daf;ﬁii&
LT 9 84 passed by Additional D.R.M.) Izat ﬂagaglas §;
A

appellate authority shows that the appeal which was prefe-
rred by the petitioner against the aforesaid impugned

b
£ | order dt. 31.5.84 wgs decided not by the D.R.M. Izat Nﬁﬂar;
4

himself but by some other officer”for and on behalf of
D.R,M,,Izat Nagar", though as per provision Gﬂntaiﬂgﬂ;u
rule 18 and keeping in view the provisions containaﬁ{ﬁ
Rule 19 of the Railway Servants Dlsclplina & Appeall”

1%3 the appellate authority connotes the

. T e Tromerre. ™
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bu;,by the officer for and on behalf of DWR.Mm ﬂha iﬁ ’
even below the rank of competent authority V1zﬂﬁbjawﬂu
Thus, we find that the appellate order dated 11.9@34, ag

referred to ébove, is also lnval d and illegal order,

besides its being based on the aforesaid illegal ﬂrd,_ﬁﬁ-

dated 31.5.84.

’r""

13. Consequently, we allow the above petition of _
the petitioner and quash the impugned orders dated 31.5.

1984 and 11.9.84, as referred to above and the petitioner
is re=instated in service witﬁ immediate effect with all

the consequential benefits, as per rules, It is made

%

clear that it shall be open to the respondents to proceed

F

with the disciplinary proceedings against the petitioner
\ im accordance with law. The respondents are directed to
make payments of all the arrears, for which the petition-

-er is found to be entitled by way of consequential

i
¢

arl

bepnefits, to the petitioner within three months from
the date of the receipt of the copy of this jud@iment
and we order accordingly. The parties to bear their

own costs,

MembePF(A)
M..hhahaa dated{?g%arch 19092,
lﬂuh@




